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MEDICARE AND MEDICAID FRAUDS

" .. WEDNESDAY, NOVEMBER 17, 1678

.5, Bevatr,
Srnorir, CoMMIITE OX AGNe,

o _ _ L TVaskington, DO,
The committes met, purswant to natiee, at 10:10 am.. in voom 318,
I'jnll.fsscll_Spnatc Oflice Building, Yon, Frnnk Churel, chairman, pre-
B1CLITIT, . . . . : .
- Present: Senntors Church, Moss, and Perey, : .
Alsa present: William 1. Oriol, staff dirvector] David A, Affeldt,
chief counsel; Val J. HMalumandaris, associnte counsel; John Guy
Mitler, minority staff director; Marearet Fayé, minority professional
staff member; Patriein G, Qriol, elief clerk; Donna Glnels, resonvee

nasistant: and Eugene R, Cummings, printing assistant. :

OPENING STATEMENT BY SENATOR FRANK GHURCH, CHAIRMAN

Senator Crrererr. The heating will eomne to order.
 We wondd like to welcome our witnessos this marning. The purposs
of todny’s hearing is to learn what ean be done to improve the mnan-
agement and the fiseal integrity of the medieare and medicaid pro-

‘TIINS. '

T am sure that members of this eommittee and the American public
generally have been shocked and dismayed by the veeont diselosures
of funud and abuse in Government henith earve programs, :

1 want to say that all the members of this committee appreciate
what Senator Moss has done in the lnst 2 yeara in bringing this sitna-
tion to light, and I vwant to expross on hehalf of the enmmittee,
Senator Moss, our pratitude for your leadership in opening up a
ficld of frand that ssems to be pervading the entire medieare and
medienid system, I do not know of g more nrgent problem of this
kind that faces the Government and, on hehalf of the commitiee, I
simply want to express our degp appreciation for vour work.

By now it should be clear to everyone that reform cannob wait. Tt
is the cwuelest paradex that T eon think of that thonsands of our
elderly ave going withoyt the health care they need, and yet we loze
millions of dotlars to frand and mismanagement. :

Owr two witnesses todav will Turther demonstrate the severity of
-pxisting problems snd they will give s some guidance concerning
legistntion which is needed, ' T
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Mr. Charles J. Hynes, the New York special prosecutar for nug-
‘i homes, lrings with him the statewide perspective of his speeial
orle Ar, S Bkinter; TS, attorney, novthieen distvict of Hlinois

! tall 45 whet weo oan do ta atranginen- the hang of Fedaval

Logsontors.,

I am particularly interested in tha cnst effoctiveness of the New
ork specinl prosecutor’s office. T am fold Mr. Hynes has recovered
any times the amount of money spent on his investigation. In fact,
¢ recently nnncunced that his anditors find $2,500 in medienid
vercharges for every man-day of effort. , -

If oll presecutors could claim such a retnm we could pay off the
arions é]t'ate, municipal, perhaps even national debts. .

In the coming months or years we will consider nationa! health
wurance plans. I want to make it clear this morning that we want
» make sare that the elderly are not short-changed: in our offorts
) make health core more generally available to all Americans. At

te spme time we will make every effort to make sure we do not re- -

eakt the mistalkes that have been madsz in medieare and medicaid
nd that we take such corrective action as may be available to us

Senator Perey, you have played an active role in the investiga-
iong o dato, If you have a statement you would like to make at this
me, we will be happy to receive i,

STATEMENT EY SENATOR CHARLES H. FER

Senator Perey. Thanlk you, M, Chairman,
T wonld first and foremost like to say how very pleased I am that
‘enator Moss eould be herve this morning. I have worlad intimately
+ith him for § or ¥ years as the vonking Republican on this Subeom-

nmmitfes on Long-Term Care. I have known his devotion to this -

eld. He has conducted his snbeommiittes in & totally nonpartisan
ashiom, and we Lave worked intimately and well with the staff ap-
winted by the Democratic members.

* It has always been o nonpartisan relationship. and T have drawn

ipon them far advies, eounsal, and support, snd T commend £hem s
omwend the leadership ve have had. . .
It is a great iragedy to have his contimuing gnidance and Teader-

-hip taleen frem-enr committes, Sut I know he shall have a lifetime

nierest in the field. We cordially invite him to pavticipats in every
vay possible. We are gratified hy his presence this moming.

T wonld like Ea express my desp appreciation to Senator Chinrch
ind the stnff of the Aging Committer for these investigations. T
sontlet atea like to welcome e, Charles Hynes and Mr. Sam Skinner
his morning to testify before the committes. i

I look forward to their suggestions a5 to how we ean enaet legis-
intton whieh will eurtail fravdulent practices in medicare and medic-
ail¥programs and, fnrthermore, how we can alleviafa ohstacles which

resently impede Federal prosecutions.

< : T T
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"

Frast ConvicTrons Rucemvep

Last Thursday, November 11, Samuel Skinner, the most astive
U.3. attorney in terms of medicaid fraud prosecuniions, received the
first sonvistiona nnder the 1072 Fedaral law prohibiting kickbacks in
the medicaid progrant. _

Since 1969, Senator BMoss and ¥ have been concerned with nursing .
home seandals and medicare-medieaid frands, Tt pleases me that after
7 years of heavings, repented investigntions, and mumerous reports,
our efforts are finally bearing fruit, _

The purpose of & public hearing such as this is to disseminate jn-
formation us to what our policy is going to be and how the law is
going to be implemented. I feel we should serve notics today—
publicly—thai with the Skinner convictions we can now effectively
serve notiea to all who would defraud and abusa the medicald pro-
gram. They simply eannot and will not eseape prosecution,

We passed the law. The Iaw is going to be carried out and has now
been put into effect. Congress and the judicial systern mean i¢ pub
an end once and for afl to one of ths worst seandals of our time:
medicaid fraud and sbuse, :

Persons who wonld defrand the elderly poor, I think, are the most
reprehensible—certainly those in the mediesF profession themselves
wha have talen 2 vow to serve their fellow man, T think it is an un-
conscionable action on their pars to engage in these praetices—those
under the cloak of engaging and caring for the poor who profit
from the poor. _ ’

The same goes an Wall Street. There is morey to be made on the
poot, providing they are elderly—particulncly if ther are elderly. T
think we intend to mave, and maoves strongly. '

Wa have had witnesses hefore ns who are now garvinge time in
jail. We intend to carry this forward and, Senntor Moss, T pledea to
you that the committes will earry on in the spirit in which you have
chartered onr course. :

Prior to the efforts of Sam Skinner and Charles Hynes, little had
heen accomplished with the slap on the hand we have been Ziving
the doctors eonvicted of medicaid frand. We need to strengthen the
medicaid Taws af hoth the Foderal and State Tavcls. Some steps have
been taken im that direction, bt more are needed if we arn goinge
to clean up o medicare and medicsid programs and move on to
national health insurance, |

Anuses Tareatey Provosen Prograar -

I, for one, will do everything possible to assure the enactment of
the medicare-medicaid antifrand bill during the 9%5th Congress, Both
political parties have pledged to carry forward a nationsl health in-
zuranee program. Until we con find a war in these mush smaller
programs to carry them ont without the millions of dollars of framed
that we have, there is no possibility of having a sensihle, sound.
rational national health insurance program where the potential of
fraud would not run into the billions, This is really what we are
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“1iming at—to find ont lowto administer these programs in such a

xay that wo ean cven broaen the health ears that i3 needed for all
Lnericns rather than just Yo alderly. .

I waleome these hearingspnd certainly nppreeiate the testimeny
¥ 3Te thont to have from bnr distingnished: witnesses.

Senator Croncw. Thank pu very much, Senator Percy. I surely
1gres i wa are to move aheakwith a national health program, we are
ing ¢ have to demonstrde we can competently manage those
grams that now exist forfhe elderly and- that we ean eliminste

problem of ldekbacks, Myoffis and Dbribes that heve heen dis-
l9¢d through the investigating of this committes and the special
“Ok of Senator 3oss. ' '

INant te ask Scnator Moss for whatever statement he waould like

O Iz ot this iime. Befors djing that, I think it might be appro-

Tiateto includs in the vecorg three articles that appeared in the
W Bk papevs yesterday. (he appeaved in the New Yark Times
isses the 26 indictmasts that have been issied by the spe-
ator and onr witness fhis morning. Charles J. Hynes, and
156 has 4 do with kickbacks thit he will be diseussing this morning,
ad & 5 ‘}fs article appesring in yesterdaey’s Daily News giving

‘Medicaid’s [ab Fees Being Cut Fp To Half,? which indicates how
doated the clsts have become ducto these franditlent practices and
he immense sivings that can be rerized threngh the efficient enforce-
nent of Ehe 1a -

[The articlesireferred to follote:]

| -§Eroem the Wow Tork Phoess Bov. 10, JATHE - = o o omomee oo o

‘% New York Timessrticle published vesterday entitled -

.. Fentenes on o Feds:

il

ehntemt olil perinry, aud oo weat emunane owners wege accesed of bribing a
witness, eriwiinl selfeitiTon amd eospleace, ’

e indiet meerts were reluraed Ty five graed jories ia Braoklen, the Dgpax, -
Errreens, g Warn gt Muffollk Connbies :

Mr, ITxees sald ihat his invesgigation, whieh Toensed om 50 of the mereonetiban
Area's mpjer anesiae home sopptievs, Bad uneeveped thoee mstboe Kioklack
SehLenes - ) . *

£13, “Inflated Lillkng™ 1 wihlel the sepplier would bil the nursing howe for
raee Than the ammns. nobunlly awed. :

£1y YBlLiony BlkEne™ i whirl a false inveice wodd be iswad for dellveres
ihat were nerer madd, . -

3y “Thoay Hems" in which bapus itoms werg iectnded and chetrgesd foe e
an atherwi=e Jexitinpie 14117, : )

In onel oF fhese cakes, 3w TIvees said. fig nursing home offizia] wonld pazt
araount reqpuestelt v the supptier. The supplier wonld Wen reluwmn o the
Al in cxsh, the difference Bboiween the aciual sk eared amd e islatul

il
The wnrsing hemve woenlt then file fhe Inlatad BT witlh the Hiate heallh de-
yavimens tor medica ld reimbunsceent, e peosocutor spid. i -
Yestordas™s indictmonks opew p bew aren of ineity by Bre Tirnmos, whosp
invesligation o date Bas ennediteated ol awrsing hona apeepbors wlw sitopedly
diled False medieald clafux fo cover personal exprornses. ’

OW XER WD WOBE ATTCTOTE0TE

Instennentnl in the ingrivre, 3y, Trnes sall, was a4 Xew Jerser nursing hawme
rorner whio, whils gpeeing a neww faeiliby in Eomerson, X.T. agreail fo woar Bid- -
dew electronke equipment while neotiag

‘The lwgring waa condncted otk {he approcs! of Joseph Woodosck, e T
el Covmnly Frosesulor 30 Hyoes said,

Tn o T nlf (ke 58 conversalbons recondsdl in this magner, the vendnr: .
m1 fheir own inifintlve proposed kKielchacks to the marsing boae opzcetor. e
Hrnes asserted. Ife wanld nnt name the wnrsleg home fwferoant, bar e is
Mlentifiect Tir several Dmelichnents az It Feinborg. whe §s facing nn 25manth

Confronked itk & Tecorlings, sevoral sopliers ngreed (5 weat oloe-
trouie lfstenine dovices themsolves, and in subsenquont visits to awrshse hotne

ing coutracts for his narsing heme with . 0 . .
A8 mafor swupliers In ihe Xew Yovk avea. -

siozk Tl eonviction rofabing to ancibier mue=sing lueee. -

Hesarrm &m&mm_&mmmkﬂm 14 96 Azw Tynicren

HORSTRC-H Y PROSECTFIOR CHARAES FICKIACKS BY SUBPLYENS—
% FEELS ALL MENTFAID Py INVOLYED

. (By Bichark J. Mdglin)

The State’s special nﬂ;(;ing borre prisecetor Minrmed resterdny fhat legal
keliacks From commerdal supplier's were whlespread in the henlth-eare
vstem im Neow York Stath, and he arponnced the Indietments of 2f mersiog

TN OWNEYSs, gperaters, emioyees, nnd suappilers. | '

The prozecufnr. Charles ) Fynes, gadd that @y talindf the 195 npesing lomes
2&&: metropolitan New Torl: arez cimld be involbed in the allezed kickhack

23 ' .

"Onr fodieation fs that theisame kflﬂs of albuses are fodnd in p1T provider
ervices in medicaid,” Mr. Hmes said! adding that he included Rosplinls and
daTingcios, o : - !

HI:. Hynes, whos jurisdietisn id Hmbed to nuarsing omes, sald his 18-month
wqwiry had encorerved evidencd of kickbacks ranpingy fram 5 peccent to 33 per-
ent of bosiness volnme from foppiiery of a-vaviety of goods nnd services to
Jeilih eare faodlities, . .

He indleated that additocal indictrents were sxpecied soom from geand
uries hesring eridenrs aloat othes aspents of He alleged ickback schemes,

- - II
. SOSE TFXEICEMENT DETATLE

: N . | '
T:ﬁirteal onrsing home ofifcinls—in mog eases, eparntors er adwainistraters—
7T cithrmed in yesterdey's indiciments with conspicney and with viclating the

mﬁ'}:idﬂ?ﬂ-fk provisions of the State bealth inwa. Eleven. sappliers were

mycners they vecorded Alscussions of the klekbaeks and the teansfer of ey,
the srate prosecutor said. .

My, Mvies sabd daatk fhe averpee mouthly kickback discnssed in Mhe sezversa-
Hons recasded by bis iatormsanks aoas S300 per seppbler. :

Those conTersations resllEad in the Indletments agninst the 15 mvstng ke
offfeinly, . | - )

In 11 ofher cases, sappliers who rilegedly had dleonssed kiclbacks with 3e,
Teinkere denied any lonwielze of illesal proposiiions, and thny were Indictal
b poriisey chavzes (hal earey A maxinnn T-Fear prisnn sentanes.

Twenty of these indieted sureendersl Festerday morning to fhe sperind wroso-
enkok M ofhers. not vt namel, ave expected to surrender “within the next dax
or twe,” Ar. Hynes said.

[Feom the X York Datly Xeers, Now 16, 19747
20 Ave IvoicreEn ¥ Krenpack Praw st Nonsxe oues
" {Dy Marcig Wramery v

Toenirsix persens were Indicted pesterday in o nersine eme swimdle thac
presszpfers anid invelred wp to $4 millien in kKiekhacke from veudors and fu
medieaid frand. The charges were based on an IS-moath investigation by gritul
jurins in three bovetzhs and in Xassor and Sulfolk connkies.

Chafles T, Hypnos, the State nucsing ome special prosecutor, snid that while
13 nursing hmns oficials at seven lwomes lind been indicted. the furestiention Iy
Iiis office bad revenied Fhot ns many as 50 pereent of metropolitan aren puorsing
Twnes were involbved in the kickback arrangement. There ave 125 homes atud
velated Tacilitles in e Now Tork region amd T58 in the SEata.

EE=-20T—T T2 -
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The prosecutor snid ot the suppliers vlewed kickbacks a2 part of their nor
al eanree of daing Dnsiness. Ther eontceeted wih the operators to sepnty
canlng gerviees, poper penducts, neats, grocerbes, and clothing for the pesd.
it He estimated that sach home operalor deptt with 10 veadors, esch of
hom ehelled out an precage monthly klekbaek of §500.

11 BUFFLIEES KAMED

Ttasldea the nursing home officials, the Indictment nanred 11 suppliers smd trve
Pk company owners. ‘Fha home operntors were charged with the receipt nt
oeifle eash Eickbacks fTom the vendors; suppliers were charged with. commit-
i periury in comnection with grand-jery teafimony and the two meat-
mpany Heneys were charged with offering a §1,600 cximioat solicitation bribe to
zovernment witnass, .

The Indictmenta elimaxed au investization that began in May 1875 when a
o Jarsey nursing home operator, who Had heen convieted on Federal fraud
arpes, apreed to conperate with the specinl prosecutor’s office.

The operator, Fra Feinlierg of Paramus, posed as o man who planned to apen

"oursing inme In Emerson, N.J. Working from & st of 200 suppliers, all of
ok dbd bmsiness in exeess of 525000 a yenr with norsing homes. Feinherg

vited the top 20 suppliers to hig office to Piscuss business proposals. Tha oo
rstioms were pegretly tape recomded foar presentation (o the el fmries.

The prosecntor nfd that [ most of the {aped convermitions the suppliers
“ered Riekbineks of ap ta 33 parcent a maonth.

The gllegad sehemes Tell inte fonr entegeries: . B

{1} Iofated Wlng, whick ralzed the aciunl eosts of poods reccived.

{2} Phony hitline--invoices for goods never dolivered:

1 Plaomy {tem involoes, in which nonesisient items were listed on otherwise

Agroate 1T
R —THI S

| R0l

president of the Bore Pork Aquamat Corp.. 2189 Sommik Ave., Union Cliy,
M.T.; James T. Healnr, 48, president of Qlymple Maintenanmce Foe, Roblins
Lane, Jericho, LY. ; Anthony Fanza, 40, a saleswan for the Jamaivn Food Ce,
ne., 1570 Hollis, Funaica, Queens; Donnld Leneberg, 33, owner of Jet
Laundey, 246-1T Jamaiza Ave, Beflrose, Queens, and Raymond Servidio. 30 n
galesminn with DiMirande & Sons Produce Co., 151 Seeowd Street, Hnmbsgton
Biation, LY. : : -

. Fhe nemes of six other defendents were nob relensed by the prosecutor Te-
aguse they are not yet in custedy.

[Trom the Xew Xork Fimes, Nov. I, 19781
Meproat's Las Fees Berpse Oy Up 1o Iy

AQVE HE FEW TORE CITYT AGENCT STATED TS THIAM BETUWBHUASEMEXT
CORTR BY §& BMTLLION A& YTEAR

(By Prauay Gupta}

Medlcaid refmbursement fees for the most frequently cnlered nborntery tests
will e reduced By up to one-holf, thereby gaving the prozram an estEimnled
totnl off £3 millen & ypear, New Tork Clty's medicald rdministration announeei
resteriday.

The clbp's actlon is o park of An econcmy move desizied to frim at least S0
million from Wew York's annaosl 329 billion in wmodicald exypendiuves, socord-
ing to Pr Mavtin Parle, the cify's agsorluie commissioner of health,

Pat the amnowncement yesterdor, maude faintly by De. Pacls and by Forest
Willlame, director of mediesl assistance fn the eity's depariment nf pocint serv-
tees, drew bilter eriticlsm froun representatives of the 250 Eabornterdes in the

Froat money—Ia which the nwirsing home operator recelved substauntial
instance, the progecutor said, the operators submEtted Ehe Logus bills
id for relinbursement. -

none ol vesterday's ebarges alleged medienid fravd hased om the
piy costs, sonrees said that frand indictments Vinked to the kickliacks
within two months,

" Brecial shsistnmt Attorney General Phifip Sternm, who Weaded the bivestige-

o, agid thik tho kiskhesl scheme wes ¢ three-ttep nroross

First. the therator weore a choek o 1he supplier for the Intated BEL Then
& suppier ®anid give the operator o cash payment roffecting the differeara
ctoween the rew posts nod the infloted Invofce, The third sten involved fhe
wsing hemes sudpittlng the indated bills to the Stefe bealth deporiment for
imbirrsement. Bl

Iz one ease, the Oprptors of the Fronklin Park Noprsing Fome in Franklin
juare, XL, were ch with recelving sppeosimabely FA2ON0 1o cash pay-
*AtS from an unkametmeet vendor. The operntors, Tonis Hodes and Herman
ITkis. were charged whbeonspiracy and 21 vinlatinns of the bealth laws,

The norsing hame offciak pamed in the indictwents inefude !

Asron Fenereisen, ownar of e Far Rockaway Nursing Home, 13-11 Virginia
- Far Reckaway, Qhresns, charied wilh receiving JI7.700 In kickbacks; Herman
'_ei}nlm.um and Tasel Levi, e (ueens-Nosspu MNnrsing Home, 520 Beach
th St Far Reckawar, 51,7004 kKickbacks; Jolm Marksomer, sperator of the
eedbory Norsing TTome, 8333 Tericito Tumpike. Woodbory, .1, 5150868 in
wlaeks; Joffrey Whire of the, Woodnwr IMealth Heolated TFacility, S6h
riche Turnpike, Waodbery, Tel, $2,065: and Samuel Leifer, director of the
ver Manor Health Telated Facilitd 630 1. 104th St, Brooklyn, 318,533,
Charged with bribing a witness wik Siduey Lisberman, §2, owser of ¢ Brook-
n meat company. :

‘The zopplecs were identifled as Tishgld Berlowits, 45, gerertl mannger of
anoell 'Bog Meak Distribubors, 547 3amida 8t, Bromxs Parid Dev, 45. swner
Lex Brés. Preduce Co, E1I0 Sdch Sk, Brweokirn ; Lewls Gross, 43, manager of
fedix Linen Service, Ine, 5610 Second Avel, Brookisn, nod Joshoa Poemernnts,
s pregident of Pomerantr Paper Co., 234 26 St., Srooldyn.

- Other mpgiiers named were Joseph Segah 27, vice president of Fufl Ling-

Istrihntors, 1913 30¢th St Brookiy; Chalnm md Joseph Welnstock, ewner snd
T | -
.’,.-"“"-__1 - . . .

ity thot pacgieipaie in mediesnid.

"We are initiating a lawsnit againgt the eity concerning these new wtes,'”
egntd Frvin B. Karaslk, a lewyer wito represents several small pul medinm-slzed
Laliaratories. "This is ¢ most serious matler heense our survival is ot stake"™

scm:#m HELD DESCEIMIRATORY

Mr. Kamsik snid that the new fee sehednle woukd be, In offeck discrhinlpaiery
togrard the smailer Inboratories because they woald be muek less ahie to aliserl:
the cutacks thaas some of the Ligger izleoraieries, such as dledpadh Ine, of
Hackensack, .7

His view waz endorsed Fesferdny by Metpath's wresident, Tiolerk Bnims,
wite peknowledged In an interview that the npew fees eonld indesd be absorbed
Better by larser concerna such as ois. :

- Luk the position of the laboratory representetives did not pppedr o sarprize

r. I*aria. :

\We faily expeck to be seed a Ink on this,” he sald, "But the Iabs” cost of pro-
Meing seeyiees bas decrensed immensely hecanse of new and betfer feclmigues,
andl lakely they were getting an inregsonable kuitt-in preft margin® :

$10 MYLLION PAID XN YEAR

Do, Paris said fhat the city™s medenid prograne had paid $10 millea Iast year
to the laboratories In fses, of whieh about 73 percent went to TG Lurpge
Talwsratorkes,

Ha you see that smaller abs are frozen onkt-of medienid auyway.” he said,
addies that It was the gdministeation's contention thot o swbstantial part ef
the ol fees wag fanpeled ke kKickbacks Uy the labs themeelves.

Besponding to Mr Karasilk's charge that the new rade reduectinns—awhici
would affect saeh services as Llosd Fests-——wothd be discrlminptory fo the small
il Tor. TPueis replisd : “Bo we bhave an obligation te suhsidize ihe smaller
inh=? We are not eoing b subsidize inefficient lahs.”

Bat Dir. Parls alsg sgught to stress In o telephone ioterview {rom lis ollfce at
330 West 34th Streel that the new rate reduectious would alse aect the Targer
IJaborafures becanse the gutbscks copcerned the most eommondy ordersd fesbi—

_ snch es hlood and vrine gnalyses—that were dong by tie Iabs throuzh fotomaling

P
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P Prtis noted that ig a {lenbane snerer oondicked Iy medicaid oficfals, the'

‘ministration had fewnd n diséropanes of 560 fto S90 percent in tha rahes of
~<t= availahle to individoels In iahs and the rafes ehirmed to medicaid,

"There enaqnestbonalic were Kickhacks hove”™ Tr. Paris said, sErossiag that
e elpd alssyvations eoncerring allezed Hlegalities Loy Inhoraleties Fretilieled
ik eamibAied Inoa rioer eqvlber tlila yoap ¥ noapeelnl TR, Srinks ailioom

- ez That veprs, prepnrnd by the sFRfT nf Senptor Frank E. Mows, Domacent
Jah. allemed that it was a widesproad preelice nmong Inharntories to share

by “exrrpondinary™ profits with medienia ph)'.sieial_]s in the form of kickbacks.
Sepator Crronen. Tt is my pleasure o tnm to Senator Moss for sneh

arks he would Ble to meke at £his +Hme,

STATEMENT EY SENATOR FRANK B M0S§

Senator Mass. Thank von, Mr, Chairman, mv dear friend, T am
eastil to Te here and Do with my creat friend, Senntor Perer of
Tmois, whe has served os vanling Ropubliesn membor of the sub-
rmmittes on Leng-Term Care 2o effectively md. diligently over tha
It is both heartening nud disheartening to be here. T nm Aeliglited
1 soe that vou, Alr. Chaivman. and Senator Percy nre going fo press
wad on the Investigntion and also the logislation thet will graw cut
" this. My only diseppointment Iz that after the fiest of the Foear 1
M nof be sble ta continue 25 n wmember of the subcommittes or the
1 Committer on Aging, :

It is my helef that this econunittee. eranted ns o special commitfes
me 15 Teats ngo. has heeome really ome of the most éffeetive and
rl-hitting af committees in the Congress. We ave not what is ealll
besislative committee in that we eannot loy leeistation liefmn the
mefes hut we do hnve the investiontive powers thet have heen nsed
“offeciively and slzs the powar of recommendatinn sa thet Tesrizla-
v eammitiens henefit from owr wark. 2huch gond has been aceom-
bl Yt mnch remaing o be dane. :

I am delishted von are continnine this worle on medicare ane
~lfenid hooanse, althons®t we have lioen able fo aecomiHi=l o eood
i, as yorr peinted emt. very much remains to be dono and must Ly
06 o protect onr elderly, the sick, and the poor. And T think Fm
vo Sennfors who are here mnst and will be in the forcfront of
rshing thisinvestigntion. '

¥Normrren 15 (orxe 7o Farn Bemran?

T am very pleased: in fact. T feel gssured thai nothing is goinge fo

i1 hehind bv reason of the fack that T eannok he with von, hepansa

am snre both of von will snery on very offsctivelr. T B want. o
here at Teast part time this inoeming to welecome the tws prozeen-
r3 wha have eome this morning to tell this comimittes what they
2 doing In thair fwe oreat furisdictions, . o
I have eome to he frionds with heth of them. and T admire fhen
1% greatly. Mr. Clharles Hynes took over where onr committon 1edt
i Wew Vorle lnst: vear heeanse Tie recaived the horls nnd the
earels which wwe had ynder subnena. T am happy to sce he has 2l

dy sucereded in sending several of these mnsernpulons operafors’

T ST

~ 3t was with the help of Br. Hymes. e had meo all wived for sl

i

to jail—one of the things that had to be done in this field. FTo was
of areat help to me. ' _ ) - <.

As you may remember, when I walked into e reilicaid miils,
in fnet, so that I eould do that and we wonld know exaetly what
went on fromy what T said snd what others snid fa me while T wis
there, This tuimed ont to be a very grent bronk in fnding fHioze wimn
wers abusing and defranding the sysfem. ) .

A few weels ago Mr. Skinner of TNlinois annoumeed the lliefinent
of cight medicaid mills and six of the clinienl ks thot we had in-
vestimted therc in IMinois. And he, tao, hns been doin & geead fall,

So I am plessed that these two great public servants have follonwed
theengh on the work which onr subeomnittes aind this commities was
able to get started aud for which this conunittee musk now oy dor
forfher venaedinl legislation to glve them the full tooks thev nial
to make sure the medieaid and medieare promrams work,

Lile you, AMr. Cliairman. I da net want to fre the systom danmn g
i tho senise the poor amt Hhe eldeviy do not ot miedien) seeyiene.
Thern have heen thoss whe have stogd P aaved =qicd: “Well, why fon't
you just Top $1 billion out of the fund? Then theo wort't he =n il
memney’ £o oo around,™

Well, éhe problem is, the cuts would coma mmt of the servires. Tt
woukl ecine down hard on fhe ooy awel elldesiy wi nest that eape
aned serviee. What we Iinve tn o is find =iy to atap s enwrr e
of funds where the money s siplinner off ilieautfe anil redistribaze
it torward improved e, '

‘This is a happy ecengion. and T think a oo omen. that vioht
now, with Congress in adjonriment, still Your commitfee i= pressinge
an. I do commend you, My, Chairman, gt mx fifend, Senatnr Poper,
as well as thaose whe Lmve come hye this mernine. T am aure we pre
o1t the vight traelr, '

“Thank yon.

Serufor Croemew, Thank von very maeh, Sematar Mazs,

Alr. Iynes, would you Li¥e to procosd with yonr testimeny 2

STATEMENT OF CHARLES J. HYNES, DEPUTY ATTORNEY GLN-
ERAY, OFFICE OF THE SPECIAT STATE PROSECTTOR FoT
NURSIRG HOMES AND SOCIAL SERVECES, NEW YORK ITY:
ACCOMPANIED BY HARRY BLAIR, ADMTNISTRATIVE ASSISTANT,
AND ALDERT APPLETON, EXECUTIVE ASSISTANT -

M. Hrwess, Fivst, My, Chairman. and members of fhe committer,

_'1' wonkd like to intradien the gentlemen at the table. Ta my vizht iz

Farey Blair, administintive assistant i to my loft is Exocntive As-
sistant Albert Appletan. :
- Mr. Chaivman and members of the cornmitiee, T wonkl like to begin

by telling wou how much I appreciate this opporhmity to appear-

before-ym this meming, What T would like to de, with yonr permiz-
A10Ak 15 to read sene of the vemarks frem the text and then offer {lw -
text to the stenographer for the record,:

t Ser p. 7T, - . T
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Senator Crevness. That will be fine,

Mr. Hyxes, Your committes, Mr, Chairman, has beon most help-
ful and cooperative to my office in the past, and we are much indebted
6 your assistance and the cncouragemont in the exceution of the
liffieult tosk that Taees us hoth,

- When last we met, this commitiee had just finished holding hear-
ngs in New Vork City and had turned over to my office various

- wols and reeords of Joeal nursing homes that were of great valua

Qns,

T would like noething more than fo tell you today that sincs that
ime the forces of evil in the health care industry in my State snd
sIsewhere had becn vanquishod; thet order and justics kad returied
o the benefit of our old people and thet we can a6l go home and live
iappily ever afler. .

' Ourcoxe T NCERTALY

Unfortanately. the sad truth is that the onteome of the battle re-

nains very much in (uesfion, both in New Tork State and mnation-
vide, I fear that theve still cxists & climate in this conntry where the
wploitation of old people is a respectable and risk-free profession,
ind thet our Nation is in danger of lssing far more than Federal
wnd Stafe tax dollars—it is in danger of losing a cornerstone of the
Lmarican way of 1ife ifself

I dm nfraid that frand in ¥ew York State exists on 2 massive
md perrasive seale. We are now in the process of completing an audit
if Hiterally the cntire proprietary nursing home industry in the
State. We cxpect that andit to identify abont $70 million in frandu-
ent nursing howe costs, ' -

We have coneluded thet the false submissian of divect costs is hut
e aspeet of provider frad. We have nnenvered phony eonstraetion
-osts and eoncealed vwnership of velated companies in webs so en-
angled that even the prineipal nwners canrot set. them straight.

g the all-tinte fwovorite kind of frand is for health eare figuves
o write off personal expenditures as eosts of doing Dusiness, thereby
wiaining reimbrrsement with taxpayers’ doliars. _

The following is o lnundry list of some of the more erregious
samples of the free-wheeling personal expenditures we have dis-
overed so far and which has been underwritten by health care
funds: '

Persennl maids and servants; private residential Inndseaping;
revel expenses; food items at levals you would not helieve: lugeape;
vorks of art, Inclnding paintings by Aatisze and Renoir in one in-
tance; vast quantities of Iiguor; inferior deecorating; dontal and
nedical cave; pharmacenticals; heating fuel for private residenees;

haritable contributions: political contrilmtions; profits to jnvestors;

wivate antomohile expenses: private pension plans: vaeation ex-

" enses: real estate takes; mink coats; personal investment stoel:

enovations fo private homes; entertainment; legal fees: theater
whets; tekets for sporting eventsy high fidelity stereo equipment,
wnd 8o o, T - . Lo L

767

Only 2 days ago grand juries in five New Youl counties, empan-
eled by my oflice, returned indictments against 26 nuising’ home
awiners, operutors, employees, and suppliers, This is I¥ o incans the
erel of the sibuation. The investigation is actively continning, As a
result of the investipations conducteid so far in this field, thers is
reason to suspect that as many as half of the 123 narsing homss in
the Xew York nres conld boe involved in one form or onother of the
various kickback sehiomes. . '

-We have wncovered evidence of kickbacks of between 5 peveent and
23 percent of tha volume of husiness from suppliers 6f various goods
and services to health care facilities.

98 TsnroTen

. Un Monday we indicted 13 nursing home officials for willfal viala-
tion of health laws and conspiracy; 11 suppliers for perjury; and 2
mest company owners for Dribing o witness, criminal solicitation,
] conspiracy. o

These indictinents climaxed an investigation which Beran in oy
of 1875 when o New Jersey nursing home operator who was then
engmged in opthing & new nmsing home in Emerson, ¥.J., agreed
to eoaperate with our offics. . -

Werking from 'a list of major nursing home supiers, these who
dealt with fonr or more nursing homtes or did business witl nursing .
homes in New York in excess of $25,000 or more annual! , the nurs-
ing home operstor invited the top 30 suppliers to this office to discuss
business propesals. AN of the conversatlons were covertly recorded
on tape.

The kickback schemes fall roughiy into three caterorics:

Qe+ Inflated billing—in wlich the supplier wenld give the nurs-
ing home official o bill for an omount exceeding the amount aetually
owed. The nursing home oparator would then submit ths bill to
mexdicaid and be reimbursed for the inflnted amount,

Two: Phony hilling—in which the snpplier wonld give the aursing
home official 2 reeeipt for deliveries never made. The ruirsing home
official would then submit the bogus receipt for medicaid reimburse-
ment. We are investigating medieaid reimbursements. i

Lhree : Another itam wonld be the “phony item,” in which the sup-
plier would give the musing home oficial & receipt for o bill where
there were lopitimate items as well as phony added into the bill.

A final schieme that we uncoverad dnring the course of the invesh-
gatlon was one used by & certain Hinen company wheve front Money
would be given to a pursing home which was starfing up and a con-
traet for services would be given in refnrn. And each year the linen
company supplier would inflate the cost of the. linen snpplies by a
percentage to inclnde the kickback. Again, we are nvestisating
whather or not, as a result, medicaid was tricked into giving illegal
reimbursements. , _

Several of the suppliers, when confrontad with the tape recordin s,
agreed to cooperate in the investigation. Wearing hedy microphones,
they then visited nursing home officials with whom they had pre-

.'-‘ -
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Jotsly established Idekback arrangements. These tape recordings
vicked up conversutions in which kicklucks wete explicitly disensued
sd money handed over. The average kickhack disousserl was $500
e fwoird]y pev sappdier por home,

"To yut it plainty, My, Clwinman, we have fonnd enveslres sterped
n the investigation of a massive, institutionalized, gngoing wlikte-

allar erimingl conspiragy thronghout the length and breadeh of Xew

Yark State. For u proseeutor, thisis a maeliv ares; an ares with fow
stablishied statisties detniline its cxnct natire and oxlent; an aren
it hins, vartil very recently, been swept under the corporitte, povern-
aental, aed prolicicnl s of this Natinng, .

It srems to me fram the nature of fhe beast that no Stafoe AgErney,
1o amaticr how well dnipped, trained, and motivated. ean ey 3R
Jone,t :

Tenzrwr. Sremstruorere XNerpen

YWhat is verlly required s a Federnl snperstenelitre in whiel e
~trtes can eperato in those mstanees where they demonstratn the ve.
nrees, ability, and willingness o do sn. Failine sueh efrenmstancas,

- here needds fo be & comprehensive aned deeliented Foderal ofFort,

Al Chairman amed iombers of the eomimitien, T liave met with

- epresontatives of more than o dozen Stakes over tha Insk 21 monthe

vhile mv investimation has been ongoing, Tn ahaest every instnneo,

-vhen followup ealls were mede o0 fho varions represerdatives, the
[

ame complaint was made. Theve is no financiol commstment to this
dnd of investigation. Thov have no vesonrees,

Currently. Mr. Chairman, we have a situation that does net really
nake sense. The Federal Government cach year gives ont Hternlly

~-illons of dellars in taxpayers’ money to fuet the engines of mor;-

el aaed medicave. This is done within a framework of Tavs, 1nldes,
il regulations whish, for the most part. ave reasonable and woli-
ble. Bk from an enforeement point of view, - Chaivman. therp
5 very little now being done either v the Fedoval ar Stafe Gevern-
nent in proportion to the magnitnde af the prohlem, .

At this peint. AMr. Chateman, I want tn make it elenr that e
mse here is not fo hame anvone foe this state of nifairs or clparan
teglisonen or anvthing else. The veasons for this sfate of affaite are
nany and vavied. awl T am confident that it i3 not thromely williad

“wezlect that we find onrselres in owr cavrent predicnment,

Nevertheless, we are where we ave, asid Fhe situntion, from fhe Jaw

nfercoment point of view, g desperafe. SHIL vather than reenhg

il wailing, T would rather treat it as an opportunity to start from

~rateh and fashfon an eoffective nationwide enforcement strastnre

Tt can tnrn the ewevently crotwedod profession of stoaling Federal

ad Stnte henfth eare moneys from one that is respectabla and visk-
‘ree to & pevilons and despien he prosiit. ,
By woy of annkoay, Alr, Chajrman, T wonld paint to the Titernal
sevenne Service which, by dedication, bigh standard of prefes-
tonnlsm and great vigilance hes made the evasion of income tnxes
1 tlils eonnhiy into a most hazardous neenpition. Tk seoms ta me that
vith the growing amomits of moneys heing expended in piesidk of
walth enre schemes in this' connfry each yenr we can do no less.

A

7 -~ -

760

Established State prosecutors snch as district attorneys are cnr-
rently so overworked, understaffed, and underfinenced that it would
Le wildly nnrealistic to expect that they can cops with health eqre -
froud, As I have explained, the schemes in operation are so complez, -
wids-ranging, and sophistinated that they require a specinl staff of -
highly treined professionals working fall time to even provide o
ghost of a chancs of coping with them. :

“Arrorveys , . . Srrercies Very Trhiy®

The T.8. attorneys currentiy are in mueh the same position, Moest,
if not all of them, are currently stretehed to the limit of their ye-
sources o deal with ongoing eriminal and eivil problems and lack
the rescurces £o take on pervasive and complex frand sechemes such
as those extant in the health care field, _

Normally a U.S. attorney relies on the various Federal law en-
forcament agencies to develop criminal cases to be referred to him _
for consideration. 1f he heliaves a prosecution is warranted on the
basis of evidence honded to him, then he acts if ne action is talen,
The apencies that provide him with thess cases ave rather highly spe-
cialized in areas other than health cave and, as a result, this problem
has had a tendency in the past to fali through the cracks of law en-
foreement jurisdiction,

1f one considers the nature of health care frand as I have dis-
cussed hers today, I think it is fair to say that this refloefs no dis-
credit on these ageneies. Clearly, to combat health care frand om an
ongoing and effective basis, a special and separata investigative and
prosacittorial framework is necessary; and I see mo slternative but
that it be Federal, ' '

This is nat €0 say thet I don't believe the States have a rola to
play and an important one. T think the Federal Government conlid
develop o framework, perhaps along the Yines of one that T will sug-
gest to you in » moment, and then integrate those States into i
that are willing and able to do so.

The Fedenf suthorities conld creste n set of standards against
which to messure a Jtate spplication to Participate. States meeting
those standa rds conld heeome eligible for Federal funds. T would sup-
gest that, initially, & quelified State egency wlio had the commitment
to this kind of mvestigation receive 100 percent funding from tha
Federal Government for » peried of 8 years, then following that,
phasing down to 50 percent,

Thig, Mr. Chairman and members of the committee, would be a
powerful incentive to the States to establish an ongoing and effective
agency to police the expenditure of health care dellars and wonld,
in the Jong run, lessen the Federsl burden by the establishment of
Federal-Stafe partnerships. B

Frven so, the number of States that would participats in smely &
schema would, of course, Tikely be limited. For the rest T see no after-
native to Federal intervention to keep the health cors entrepransurs
honest and prevent & recurrence of the present chaotic situation, if
indeed we can suceeed in eleaning it up to some degres, T

43391 —rr——3
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~ To do this, T would suggest the establishment of o specinl hurean

ot offies within the Depariment of Justies dedieated entirely to health

cire frpud. This burean would haves to be staffed with the sune types
of professionals—auditors, investigatars, and atborneys—all sehoolad
in the mysteries of the delivery of health cars services, that we havs
developed in New York State, operating under £he same strike-force
type of philosophy without which mndictments and convictions in
this field would, in my opinion, be next to impossible to obiain,

ApprrioNaL Assistaxts Stvessstep

In sddition, T would suggest hat ench of the 90 T.S. district
ettorneys be provided with an assistant, in additien fo the comple-
ment he is now allowed, who would work full time in the health
care frand ares with the cooperation of the burean I mentioned in
operating dub of Washington, T ' _

PThe. 'pgrs}énnel of this Washin ghon bureau conld be feancd on an
as-needed basis to fhe varions U.8. attormays. In those States with
agencies of their own thet received Federal. certification, the State
agencies and the T1.S. attorneys could worl in fandem both with
each ether snd with the Washingtg-n .'En_urgau. ; S ..

In my view this, or something like it, is clearly what is needed,
Many of the targets of our investigations operate across Stais lines
snd, of course, 85 a State prosecutor, I am unable to follow. o

In addition, Y have found that the treil of fraud and thievery
leads to medicaid mills and hospitals—indeed, witl the whole pro-
vider service—in New York City. However, I am powerless fo follow
that trail beeanse of lack of meney, personnel, and jurisdiction, T
have my hands fall right now just icymg te cope with tha problems
wa hive,

- Mr. Chairman, the conspiracies to defrand the public in the health

] d sre enormous in seope and complexity and pervasive
Eﬁugﬁi every aren of onr Nation. To cope with them effectively
will require a massive effort on the part of the Federal Government.

her way, - -
Is;ferfué?ltm}}rmanfrﬂew York responded to a seandal in 1974 with the
appomiment of my office and, more impur:tant,_the funding neces-
sary 50 we cotld do a job. But how many times in the past hiave we
seen & great hue and ery in the media about soms pressing soeis]
evil uncovered in our midsi? Each time, press exposts are foltorwed
by picus pronouncements from these in positions of leadership,

“Promises are made, commissions and speeinl prosecutors appainted,

lengthy and erudite reporis are issued, s fow indietments handed
dowm, and occastonally a prison sentence is mpesed and served. )
. Then what happens? Usually, after a_brief period of guiet, it
becomes business again as usual for the bad guys, and ancther 20
years go by befare another mewspaper explesion—and the process
Er’:ﬁf::?:ﬁhﬂfg;:nﬂ up and anncunce earnestly in some public fornm
thiat, this time it has to be different—that this time we have to take
steps to make sure it doesn't happen again—those peopls ara con-

= .
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 signed by o jaded and scandal-weary press and public to the cate-

gories of nmiahla erackpot, office seeker, or worse. ot :
Well, Mr, Chairman, this time it does havs to be different. This -

- time we o lizve to clesn it up, And if we can’t prevent it from hap-

pening ngain we mush prevent it, et ths very lonst, from becaming
Tespectable and risk-free to deal with old people like 2 commedity in
the futures market in Chieage. . -

It ie simply too important and too central fo our existencs ns a
Nation to parmit this mstter to be treated lilke Tust another scandal.

To prevent the merchandising, of our elderly from beeoming risk-
free will take more than the crestion of special State prosecutors and
the writing of some inspired editorials in our leading newspapers,

- It will requiré 2 comprehensive, well financed, and organized Fed-
oral preserve. dedicated to eradieation of health eare theivery. It will-
Fequire & pronounced change of attitnde on the part of the public
in general—and the fidiciary, in particular, :

The erimes agairist our ofd people, daspite their frequently tragic
avertones where human lifs is concerned, primarily. fall under the
heading of whji:ﬁ-wllar crime o5 far asthe.law is concerned. -

LT SENTExETRe: A Dirst rovnr Tésue - _
._'The moment you attempt Lo deal with whité-collaT orime Fou must -
alzo deal with an issue fow dowyers and slmost no prosecutors wank
it]o.tomiltl——-sgntencing, whichs the single most-diffcult thing 2 judge
astodo, "~ s coL o :
- The bitter truth s that tliers is sitnply little precedent pnd- less

. enthusizen in America about sending white-collar eriminals to jail

l’]l:he reasons.are. many and complex and. I-will not dwell on them
But if we are to prevent the criminal exploitation of ald poople

om becoming a respectable Profession, then our Federnl! (Rovern-

tojail. It is as simplaasthint, = - ° . ; '

This time the men and .women who have stolen our tax dollars
and preyed apon our parents must ha apprehended and proscented,
and those found guilty mast ko sent. to prison. A weary and eynical

public must be shown hayond doubt that snch avtful erimos are

neither respectable nor risk-fres. . .
T believe the people of this Nation are bunygrering mightily for

‘justice in these mattars and to ses the white-coller criminnls—who

look their treasuries and mock their laws and institutions—pnt in
Jall where they belong. : ; -
The price for failure ecan he high, Mr. Chairman—a precious

's&gmant of our demaeracy itself. For, as one of the grest porliamen-

tarians and champions of demaeragy, Edmnod Burle, once ohserved -
“AIl that is necessary for the forees of avil to triumph in the world is
for good men to do nothing.”
Thank you, i -
{The prepared statement of Mr. Hynes follows:].. .
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PREPARED STATEMENT OF CHARLES T. HYKES

. M7 Chafrman, members of the eommlttes, my name is Chavles J. Hynes, T am

deputy attomer genernl of the State of New York In charge of fhe office of
e special State prosecutor for pursing homes, beslth and aoclal services, T
sovidd like to begin by telling rour how moch I apprecinte thiz epperbanity to
ppeat beforz yon ilis mormsing, Yenr commiitee Bas been most helpful gnd
noperative to my office In the past and we are wuch indebted o rea for your
sgistanee gnd encouragement in the exeention of the difficult task that fzces
1= Benth, ’ .

When last we met this committes hadd just finished Dolding hearings in New
‘ork City aod bad turmed over fo my office varices books and records of local
inrsing homes fhat weré of graak vatue fo us. .

1 mwould like nathing wpors thon to fell xon today that sinee that time the
rees of evl]l in the health carve Industry In my Stete and elsewhere had been

anquished, that order and justice hed retwrned toe the benefit sf our old pesple

nd that we can a1l go heme and-Jive happtly ever after,

Tnfortunately the spd tenth is that the gnicome of the batfle remains very
noch in goestion, bofh fn MNew Tork State and nationwide. T fear that there still
wists g climate in this country where the exploitation of ¢ld people is a
regpectable and risk-frea profession, and fhat eur Nation is in danger of Iosing
*ar more than Federsl and State tax dollars—it Is in danger of lozing a coraer-
stone of the American way of lifa itself. . .

T am promd to say that the Stote of Wetr York bay madea a major eommitmant
0 reverse this tide, not only with the establishment of an offce specially man-
iated to imvestignte fraed aod abase in the nnrsing home Industry, but {n pro-

" giding the necessary fonding to do the job. From fhe ocutset, Governor Chrey

hag insksted that the resturees made gvailable to me mirvor the broad scope of
the problem. As s vesnli, we are now the lergest statewhda offce in the country
dedicated to the fnvestigation of white-collar erime. T ]

As of teday. T heve a staff of more than 408 pecdle, including some 20 pro-

- Fessionals—attorners, avditors, and Investizgators—working closely together out

o regional offices in New XYork City, Long Estand, Syracuse, Rochester, West-
chester. Buffale. and Alany. Our investigation to defe has resolied i the
ind{ctment of T6 persons, and the convickon, tims far, of 20 of them.

Our efforts to dafe, whila Tar from complefe, have bromght about a numker
of accomplishments, Togefher with the snhstantial assistapce of the New York
State Department of Health: - :

—MWe have brooght sbont improvements in ovevell care for those In mursing

Tnmes, : .

—a have achieved the identification and reftvrn of many thousands of del-
Iava stolen from the Btate over n O-year period—and nof alwoys through
erimingl procesdlngs, but freqoently by civli action, nag well.

— e hpve addressed oncselves to the fask of putilng in place an snpoing
mechanism Eat, onre our sk is completed, will effectively serve fo identi-
f5, retand, and elimiaate fravd in the medicald-sponsored Industry and te
gliminate the notenkial for fraud in the future.

Befnre expanding ¢n medicald frand, the persistent problem which brings me

here teday, T Herrbi 1t woutd e helpfol to give Four a brlef deseription of some

.ot the investigntive aread my office has nndertaken thus far.

The first Is petient abuse. This extremely sensitive aven poses enarnouy proh-
lems for o presecater. Quite obwicusly we are obliged to provwe crEme beyond
reasartable douht, Altheugh an incident of abase may appear on the suelace to
he satrageons, the strict burden of peooi required in a court of Taw nereszaily
imposes severe limitatfons on the abliity fo secure convictions, Secomdly, wik-
nesses—for & verlely of vensons—are reluctant, and often unahle, to testify, or
to de 5o efectively. Neverthelpss, we have succeaded In gchieving ¢ nember of
gignificant convietions arising out of the abuse of helpless patients in sursing
hormes.

. URiNROTACED VieiTs IsstiToTen

- Ie an attempt to improve the quality of care io onrsing homes, we have s«
tuted with the eooperntion of the State department of health.an ongong seriea
of ;njannounc?;,gg;mrixe visita to Faeilities throughout 11 seven regions of {he

~ Btate. Althops” | “se inspections Bave been swccessful in significantdy wpgrad-

773

ing standardas of care, there continues Lo bé a gpreat deal of room for

impegvenank, .

-4 Bilrd area woder investigzation by ont offca 1s Fhat of adulf homes. e e
only recently underfaken this new assignment, which invoives the ligensing anid
eperabion of same $30 such facilities in New York State. Eighty percent of these
are peaprietncy fncilities sheltering some 18,000 residents. Tweaty-five percent
of these residents Tiave been discharged from mentn) kygiene Institations, Cap-
rently we are evaluating the scope of whatever frand and other crime 1oy exist
in the adult home indestry. ¥f It appears that p full.senle Investisntion s
needed, we will kegin that work in the spring of 1977,
itsAIT?l tren, there is fhe widesprend amd pervasive problom of medienid frand

Ell.

T nmt afrafd that frand in Kewr Tork State exists on a massive and pervasive
fefie. We are now in the ‘preceds of completing an andit of literally Ehe entice
proprietary muzsleg home indusfry in the BEnte. We expect that andit Lo
identify about 578 million 1 fravduolent nursing hose caste,

We bave comeloded that the false mithinfsston of divect costs is hat one aspock
ol provider frawd. We have moeoversd pliony constrection costs amd cnaneqlsd

owrewship of related companies in webs so entangled that even the prineiped.

fwners can't set thew stenight. : :

Bot the all-time faverite kind of frand is for hexlth care figures to wreite off
persomal expenditoves as costs of doing busfness, therelr cbtalping relmburse-
mant witl taxparers’ doliars. '

The following i3 a Inmiiry 1ist of some of fhe more egregions examples of the
Tree-wheeling personal experdditurves we have dizseovered so far and whiel: s
been midenwritten by Lealth eave Funds: Personal maids snd seevants, privade
vesidentinl landscaping, travel expenses, Tood Items af levels Ton weall nok
Ialieve, ltggage. works of art inclading printings by Matisse and Renoir in one
fustanee, vast quantities of liquer, interior decorzting, dentol awd medicn] care,
phanoaceuticals, henting fuel for private residences, eharitible oomtoilsedvas,
wolitival eontribatlons, profits to iavestors, private ootomobile expenses, private
penstor plawus, vacation expenses, real estate toxes, mink ceats, personal (nvest-
ment stock, regorations fo privete howes, eaberininment, legal foes. theatre
tickels, tickets for sporting evenis, high fdelity steveo equipment, and secret
persenal profit,

Unly twe days agn grand Juries in fire Now York emumnties, empeneted by my
cfifice, returned indictorents agningt 26 nuesing hewe owuwers. operators, ent-

plnyees, and sappliers. Fhis is b¥ w0 means te ond of the sitoation. The incesti-

gation fg actively continuing. As a regoit of the Investigntions condneted so far
in this feld there fa Teas0n o suspect thnk as many as half of the 128 nursing
boies in the Kew York area could be iavolved in ose form or ancther of the
varkons kickbnek schemes,

We have nneevered evidence of kickhacks of hefween 5 pereent and 53 percetd
of the volame of bosingss feom supphers of varions goods end services fo leatth
ciare freilities.

O Monday we Indicted 13 nersing home oficials for willful wlokation af
healtht laws and censplrney, 1L suppliers for periney, amd 2 meat COILPT Y
ovners for biething a witness, crimfnad solieitntlon, and conspitacy. ’

These indictments climaxed an investigation which hegon in Mar of 1973
wher a Kew Jersey mursleg home opeeator whi was then cognged in apening
4 new narsing home In Bmerson, .0, agreed to conperate with onr office.

Working Erom 2 list of major nuesing home suppliers (ibose who dealt with
fonur or mare novsing liomes or did Lesiness with norsing homes in New Yok in
exeesy of §26,000 or move anmually), the nursing Bome operater inrited the top
20 sapptiers to hiz office. to discuss business propossls. AW of the cpaversations
were covertly recorded on o tapa. -

The kiekhaek scheines fell ronghly info Hiree catepories:

{1} *Inflated hitling,™ fn which the sopplier would rive the mrsime bonme
offleinl o bill for an gmounk exceedlng the amwennt nctually owed. The nursing
bome operater would bhen subimit the LIl to medicaid and be reimbarsed for
Ehe indated smprnt, :

£2) "Phony Liling,” in which the supplier would give the nursipg bome offi-
einl n reeelpt for deliveriss never made. The nnrsing home official wouid then
submit the bogus receipt for medicaid ceimbursement, :

[t

—
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f3) “Phany ttem” in which tite snppliér wonld give the nurslng home off. -

Al a veceipt for deMreries which were made. However, the vedeipt wold also
rvhkle fetltions items not ineleded in the delivery. The nursing home operstor
1A thedl mabmil the bil £fo¢ medleaid refinmkieriont, -
Taider ench of thess propoeales the onmling Dome afietal woald write n cherk
{he -sappiler. The seppllar wenld then rptuen, 1n eash, the phsny op IRfdarad
nanant which constitnted the kickbael:, B
Te pddition, a pwomher of the indicted seppllers proposed a fonrth techniqne:
“ront money,” In which the narsing home opertator world rooceive srbstpntint
wns from supplisrs in refnrn for a long-fermm business contrpet. The logns
old-thea be répnid by meeans of inflated bills and suhseguent medicaid reim-
rdement thraughout flae fime of the contract.

ELevER IXDICTED FoR PERTORY

TWhen fhe sime sopmlfers were sommoncd] hefore grand jeries monthy Inter,
denfed nader oath that ther dizenssed or offered any of bhe 1llegal propasi-

ns mentioned above. They were subseqren By indieterT for parjury.

Sereral of the suppllers, when confronted with the tape recordings, agreed to

© aperate in the investipation. TWearinz hody microphrmes, they then visited

wsing home officinls with whom fhey had peevionsty established kdckhack
Tangements. These tape recordings picked up conversations In whicl kick-
icks ware explicitly discnssed and money hended over. The sversse kickbaok
seussed was £500 per monkl per supplier.

" To put it plalnly Mr. {halrman, we hate fownd ourselves steeped in the in-
wigation of o massive, mstitutlonsllzed, ongoing whitecolige crtminal eor- .

Araoy thronghost the length and breadin of New York Btate. For a prosecutne
-is is a morky area—an orea with few established statisties detaillng its exact
store and extent; an aren that has. unfil very recently, boen swept woder the
awporate; goreromental. nnd nolitical rugs of this Nation. .

Ay office is consldeved to e o new condept in the Latke against sueh foneish-
£ white-collne erlme. Nob anle are we funded on & scale that eopbles wis o

dress the scope of the problem~—onr hudger this year is 36 mitllon—but we

2 armed with broad and unigue powers fo oavry ont anr investigatinns, For
inmple. we are empowered Br statmbe fo issiwe nonjodicial. fact@adinmg soh-

"eng wwhich are returnakle at oy office in proceedings which form the bagis for

il actions and recgmaendations to the Governor. -

The Investigation of complex and sophisticated white-collar erime s 4 long
a4l tediowy eperation. Genetally. we kregin by sendiog o team of auditees info o
ietlity or by briugies the lhooks of the rnursing home into car office. Omv
wHlftors. using o vaviety nf sophistleated fechnlgues developed, tested. omed
fined from the fneeption of our office. make preliminary Judements ag fo the
idlty of the expense ¢laims submitted by the faclllty to the State. This Initinl
alit work generntes lemds whick are Donded over o the Iavestipators who
serate onder fite diroction of an experienced proseenting nttorner assighed fo
1w ense. Underscoring this Inrestigative effoxf thromghont arve the following
nsidecntions: -
—TWas there a false sntenbssion of patient-related expendimres?

—i¥as there a material misrepresentation of fack?

—Was it intentionnl?

Onee we pre Tersmally certain that eriminal actixity was Involved in the
rerationg of a paricniar nursing honte, the evidence is presented fo o graud
¥ which mmst determine whether oz mot there iy rersonpble cause to halieve
wik & erime hos heen cormmitiod, and who has committed tt.

These crimes are "paper crimes,” aod the enly “smoking gun" we are likely
» fizd E5 n set of phony hools and tecords,

Hlnce the extent of white-collar crime is limited oniy 17 the Ingenuifyr of the
‘hite-coitar otiminal, we Kave Inunched ocur investizgative assault en several
ifferant fronis: . ’ .

—31¥ ofice and the Stafte health department—ihe Skate apency responsible
fhir monltoring and seiting naesing home rates and stindards—hare entarad
ifte 2 memomndum of agreement desighed to insore thot our wortc doves

T tRils with and complemants the program and monitoring work of the de-
partment of health., . . - . .

“tatent.

[T

~We nrovide the Strte health department with techaical assistance and up-
to-dsntte troiniog,

~TWe hove extended ourselves to providing Informabion and espertise Bopond * -

Few York Sinte. I have encoursged—sznd conHoue b enconenge—low *en-
foreement agencles threunghout the coumity to awvail themsebves -af our
knewledie, experience, and inteiligencs information—and they have done o,
Florda, Mickigan, Obls, Coloveds, and New Jersey zve ouly some of the
Brarea we bave workad will,

—WWe have develeped stondard procedures for veferrals of criminal inferou-
Fton lexds, Both from our office fo other governmental agencies and te our
offire from those offives. For no arm of government bias o right to think that
it can achieve seecess in mn arena of these dimensions withoub snek regular
candid exelianges. :

—We have developed sophisticated compuoter programs to assist in Investiga-
thotes, amd kave arsisted the New York State Burean of the Budget in o
oot analysia of both narsing kemes and adalt homes, '

-—In widditlon to these efforts, it 1s dimperative that we Initate and sepport
leglsintive recommendations which will help to elimivate the probiems
which fofeet the Medicaid program. We veach oat to ecitizens in {he com-
munitizs to aid us in enscfing remedinl changes in the law. Tn fact, T plan
to submit within the month my ficst packoge of sueh proposals. .

“Best Lawrees WHIrE-(oitiz CmiMTvars CuN Bor”

e have selected and frained a ataf® of capabls lawyers who are, for the
most part, former prosecutors. This eadre works cloaely with onr special in-
vestigators—foroier police detectives, ex-FBI agents—and suditors. We copduct
frequent in-house serpipars. We bave invited prominent members of the legal
profession in and ot of law esforcement who kave lecEuved to the staff and
kepk thein carrent on the latest developments in the law, atmatesy, and feche
nignes—all this in the pursuit of a standard of exvellenca which is necessnry to
eroecg gwords with ihe hest towwers that whife-eoblar eriminals csn boy. The
Imilding Blocks in this project are patience, aggresslveness, innovation, and cow

Our office has recently puf together a manuol wihich lays ont In debafl a
tested ront proven desigu for the guecessful fnvesktigation of health enre froud
and which we olE make gvailaliles on request, ™We stand repdy to ccoperdte with
any agmey which seeks to faekle thls problem for, Mr Chairmen, MNew Teork
State has no mouepoly ov medicald crinres. And we cannot go it alone,

o faet, it seems to me from the natere of the beast that no State pgeuey, no
mattee kow well enuipped, trained, and motivated, car "go it alsne™

What {5 renily required is 2 Federal supersiructure in which the Stateg can
opernte in those instances where they demonsirate the resourees, alility, ami
willingness to do se. Failing sueh circumstances, there needs to be & compre-
hansive ond dedicated Federal offort.

Currently, Mr. Chairman, we hate a gitention that doesn’t reatly mnke sense,
The Federal Gorernonent each year glves mat Hrerally billions of dollars 1n tax-
payers money o fiel the engines of medicaid gnd medicare. This is done within
a framewerls of Isws, miles, and regelations which, for the most patt, are
veasonable apd workable. But from an enforcement point of wiew, 3r. Chair
mate, there is very little now being done either by the Federsl or Skate Govern-
mexts in propartion to the magnitude of the problem, '

At this point, 3r. Chairman, T want to male it clear that my pneposa here
is nwot {0 blame anyene for this state of afairs or charge negligence or anyihing
etue, The reasons for this state of nffsirg are many ond vacied and I am confi-
dent that it is not throogh willtul neglect that we find enrselyes in our current
prealicament.

Nevertheless we ore wiere we nee and the situabien, from Fhe law enforce-
ment peipt of view, Iy desperaie. Htill, rather thae weepisg and wailing £
would ratber treat it as an opporkanity to stoet frome serateh and fashion an
effective nationwide enforeament skrochure that can turn the currently erowded
profession of stealing Federn® and State heslth care momere from ooe thaf i
respectalile and risk-free to a perilovs aed despicable parsoii. ’ .
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By war of aneloey, Mr. Chalrman. I wonld poalnt o the Tnternal ERevenme
S_a-r:rice which, by dedication, a bigh standard of professlonilism ard Ereat
vigilanes, has monde the evasion of income toxes in this aonatey info A mosk
hzzprdous ceenpation, Tt seems to me that with e growing amounts of wmonersy

-lhefng expended In purseit of healtk eare schemes in this country ench ¥ear we

can do no less,

Iistablished State prosecators such as district abtormers are curreatly so
sTerworked. voderstaffed, and wnderfinzneed that if wonld be wildly nnreatiske
ro expect that they can cope with health ears fraud. As I have explained the
whemes In operaticn are 50 enmplex, wide ronging. and sophisticnted thet ther
regnire 2 special staf® of hielily trained professionnls working foll fime to even
arsvide the ghost of & chance of coping with thens,

The U.S. attorneys earrently are in mizch the same poritior. Meost, if not all,
i them are enrrenfly slretched to the 1mit of fheir resowrees fo deal with eno
Yolng eriminal and ¢ivil proldems and ek the mesourees o take on pervasive
1l complex frawd schemas such as those extant fn the health eare Beld.

Wormally a TLS. aftorner relics om the varions Federal lnw enfoveeis
memcies to develop erlminal eares tn be referved fo him for consfdemntlon. Tf He
elisves g prosecation Is warranted on the basiz of evidence banded tn Ui .\
hen he acis if no actien is taken. The agencies thak provide him with th -3
:ases are rather highly specinlized in mreas other than health care ami, agla
cesilt, thiz problem hns had o tendency In the past to fall through the crocls

3 Jaw enforcement jurisdietion,

Szrmtz FraMEWORE MNEEDED .

Tt one ennaiders the natore of health care framl as ¥ have discuswsd hHore
odaw. I think it is faiv to say that this reffects no ﬁiﬂe:ﬂ!tﬂmﬁnciea
Jleariy to eombat healfh care freud on am onmolng and effective Tmsis, o speclal
wnd reparate inTestizative and prosecutorial framework §s peressaTy ; and I osee

o alternative it that it be Pederal.

This iz not to say that T don't believe the States hate a rols o play and an

wppetant one, T thisk the Federal Government conld develop a framemorls, por- .
© :aps alonz the lines of one thub I wil sugsest to ron iz a moment and then

ntegrate those States into Ik that are willing and abie.

The Federal awthorities could crepie 8 set of standards asainst which to
neisare A Stgfo application to porteipate. Sfates mesting those stwndnrds
i herome eligible for Federal funds, T womdd sirgEert thak ipitialiv. [
maltfed Btate agency receive T percent fundinz from the Federal Qovern-
neat for a period of 2 renvs followlng which the Federal shore would be phased
1w ko 50 percend '

This would be @ poweriul incentive to the Sentes to estalilsh an nagobur and
fiective ageney to police the expenditure of health eare dollara and wmehd, io
Be long raa, lessen the Fedzrel berden by the establishment of Federani-State
sarinerships.

Tven =p, the numher of Stakes that wenld participabe fn snell a sohemia
vonld, of coursa, Nkely e limlted. For fhe rest 1 see no alternatlve to Toderal
Aterrention fo keep the health care entreprenenrs honest and prevent g vesir-
<enee of the present chaotic situation, if indeed we can succeed in cleaning it up
G some degree, ]

To do this, T wonld sggeat the estalblishraent of n spesial hurean ov office
vithin the Department of Justice dedirzted entitely te health core feamd. This
-kregu woald bare B0 Lie gtaffed «ith the same fFpes of prpfessionals—anditors,
avestigators, and attorneys—atl sehonled ia the mysterles of the deliverr af
ealth eave services that we have developed in New Tork State, opernting ey
he some strike-force Erpe of philosophy without which indictrents and couyie-
ions jn this field would, in my opinion, Be next to impossible ts chtain.

In addition, T wozld snzgest that enelt of the 90 YIS, district atborners he
iwovided with an assistant, in addition to the complement Lie is new alfowed,
vho weeld work full Hme in the health care frand ares with the cooperntion
- thp-burean I mentioned aperniing out of Washington, D.C.

The personnel of this Washington barcau could be loansd on an ns-needed
2y fo the varlons (RS, attorneys. Tn those States with agencies of their awn
hat received Federsl certification, the State agescles and the U.S. sttesmers
-ould yrovk In tandem both with sadh other and with the Washington burear,

T

In my view this, or pomething like it, Is clenrly what is needed. Mony of the
targets of enr investigniions operkté across Stnte lines and, ef course, as &
Htnte prosecutor, 1 om ungble fo foliow them once they leave New York. .

In addifion, I bave found thak the trail of frand ang thilevery lends fo medie-
aild mills and Bospitals, However, T am powerless to follow that trail hecanse of
Iack of maney, pergonmel, and jurisdicton, I hove my bawds fyll réighk pow
just trring to cope with the problems In my ot dves. :

3r, Chairmnn, the eonspirnreies to defrend the public in the health care field
nve enarmoens in scope and complexity, and pervasite throueh every aren of eur
Mation. To cops with them effectively will require g massive effort op the part
of fhe Federnt Governatent. I see no other way.

How nany times in the past have we seen a great Bge and cory in the modia
ahont some pressing soeinl evil onrcovered in our midet? Fach time, pross
expadis are follawed by phons prongimcerents from ihnse in positlang of arfer-
shifx. Promises are made, esmmissions ard specinl. prosecufors appeinked.
Teugthy and ermdite reports are fmued, a ferwr lpdigteeents handed down, and
oorasionslly o prison sentence is imposed and served, ’

Then what happens? Tsualky, afeer a brief peried of guist, it becomes bosiness
agaln as usual for the bhgd gers, and another 20 years po by before another
newspaper explosion—and the process is repeated again. .

Those who stand ny nod agnounes enresfly o some publie forem that s
Hre 1t bas o he different—ihat this fime we have to tnke steps bo meke snree 3f
{lnese't happen again—those people are cousigied by a jaded and scandnl-weary
press and public to the categeries of amlable erackpot, ofice seeker, or worse.

“Trrs Tiue We Bluar Soocees™

Well, alr. Chairman, this time it does have to Be ditferent. Thia time we o
have to clean it ap. And if we can't prevent it from happening again, we must
prevent it, at the very least, from Lecoming respectable and riskfres to daxl
with old people like a conemodity In the Zntares market in Chicago. .

It is simpiy too impoxtant, too cenfieral $o oor exlstencs 45 o nation, to permik
this g tior fe be treated lika just ancther sonndal,

Ta prevent the merchandising of onr elderfy from hecoming risk-Crog will
take mgre ihan the creation of speein? State prosecubors ond the writing of
sonig inspired editerials in onr leading newspapars. . -

TE will regulre a comprebensive, welH-finnnced, aad erzonized Federsl nreserve
dedicaterl to eradicntion of health eare thilevery. ¥b will reqeire a promoncsl
change of attitude on the part of the pubilie in general—amd the judiclary in
parctcnlar

The erimes against our old people, despite their frequently teagic overtomes
where hmman life iz concerned, primnrlly fall under the heading of “white-
cotlar crime” a5 far as the Jow 19 eoncersed. : .

The moment Fon atbempt Lo deal with shitecollar evime you mnat alze dazl
with an isse few lawsyers aml almoat no prosecntors want to touck—sentencing.

The bitter treth 1s Bt fhere is sfmply Tittle precedent and fess enthusinsm in
Awmerlen nbhoet sending white-collar crimingls to jail. The reasons ave many &l
comples and I will wok dwell on them here.

But if we are to prevent ke crimival exploitation of old pegple from becom-
ing & respectable profession, then onr Federal GQovernment haa got o stort
eaking rn inferest and plaFing an nobual role, and judges hoave got o stact send-
it peonle convieted of these vrimes o jail. Lt is as simple 48 that. -

Eitis time the mer and somer who bave stolon gur fax dolfars and prered
poe 0T pakents mmst e ammredendsd and prosecubed, Ard those fonod goilty
wmst he sent to prison. A wenry mand ceynical public must be skows Deyend
doubE that soelh anwiuk erimes nre neltber respectable nor risk-fiee. . .

I kelieve the people of this Netisn are hongering mighitily for justice in these
matters and to s=2e the white-collar eriminals—wio loot their trepsuries awd
meck thelr Mvrs pud instifations—yput in jail wikere they beloag.

The price for failnee con e high~-a preciouns segeent of onr Democracy it-
sotf, For, a8 opa of the great purfiomentarians and chiampions of democracy,

Jimunad Burke, anee warned @ AU theb is necessavy for the forces of cvll to
ericmph in the world 1s for enongh good men ba 4o nothing™

‘Phank Fou. : ’

88-30T—77—4
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Senator Crorcrr. Thank you for your-statement, Mr. Fynes, I
“emember reading not too long ago sbont the Arst dootor—or dentist,
f <o not veenll—who hud heen actually sent to jeil on & frand
hiarge eonnected with medicaid. It was 5o exeeptional and so unique
hat it made the newspapers all acress the counkry.

How do you get judges to begin to understand fhat dactors and
lentists and whate-collay people should be as equally accountable ns
rdingry street eriminals? . :

Mr. Hyxes, Judicial atiitndes,

Senator Cuvrerr. How do you affect the judicial attitudes so tiesa
eople are given senfences eomparable to the kind that sre now
mretfy much reserved for the street eriminal -

Mr. Hywss. Mr. Chaivman, I think they have fo understand the

servasiveness of the problem, I can only give you, by way of analogy,
ny previons experience. I was in chaves of the rackets bureat of the
listriet attorney’s office in Brooklyn between 1970 and 1974, And 0s
rou well know, 3lr. Chairman and members, police eorription was
teralded Bs o pervasive sitzation during that period. - ’
We had 2 special commission which mvestignted problems of police
oTruption. At that fime, the prevailing judicial attitude—and g

- sell-meaning one T might add—was that what ather punishinent

:0uld be given to a police officar than for him to lose his respectability,
1s badge, his pension, and all those things which gn with beconing
- police officer-—all the pride and respest he gets in his cormymunity ¥

PuxsoaesT: A Ker Dereerexy

It was our position and our direction to try to make it claar to
he judges that we cannot have this kind of repetition of activity;
hat pcﬁze corruption had become pervasive in gTew Yorle City and
he enly deterrent was assyrance of o speedy trial, conviction, and
mnishment. The punishment was ths key.

In 19%3, 24 police officers who were assigned to control gnmbling
nd eorrnption in New Yok City—mere spetifienlly, in Brooldyn—
vere indicted. Twenty-two of those wers convicted affer a 4-mnaonth
rial, and each and every one of them received jail sentences of be-
ween 114 and 3 years. :

I am toid from friends of mine in the police department today

" hat one of the reasons that we have ous of the highest lavels of
ntegrity in the history of that deportment today is the fear of

wmishmendt. .

Tt seems to me the more it hecomes clear ta judges in New York,

nd maybe across this comntry—that the deferrent factor is every
%t as important as rehabilitation. - _
- Senator Carcrew. You mentioned W your testimony, Mr. Tines.
hat you thonght mediesl profiteering. kickbacks, and thines of
hat kind might be as prevalent in the hespitals as they are in the
nrrzing homies,

v, Hywes. That is & result of the 18-month investizakion which

we just concluded. blany of the people who have eooperaiad with us,
sffenders who had besn Previonsly invelved in kickbasks, indicated—
{ state this very earefully, this is a continuing investigafion—indi-

TG

‘eated that the nursing hotne Jkickback scheme had no monopoly aver
the system; that it extended to cther provider services, including

hospitals, -
Senator Pezoy, Conld T ask for clarifieation, 3Ir. Chnirman?

You have pointed out that 80 pereent of adnlt homes or nursing

homes are proprietary?.

Mr, Hywes, Fes. :

Senator Pxroy. Most of our hespifals are nonproprictery, non-
profit. Do you find any differonce there st all? 13 there an etpral
nmaunt of frand and Jnekbadk in the nonprofit hospitals?

Mr, Hyxrs, It depends on whether there is opportunity for this
kind of fraud. In 3ay of 1975 when this New Jersey operztop
agresd to coeperafe with us—you are, of course, aware New Jersey
was o flab-tate State as opposed to a cost-plas State like Newr Yorlk.
Wa were not optimistic we conld get this kind of activity rolling with

the difference of payment.

But it was clear from the conversation we had from the TEIIONS

vendors that it mattered not whether i was cost-plus or flat rate,
volumtary or proprietary. The same omemt of moneys were avail-
able. 'The only difference. of course, was the initial cne step further:

in addition to the cash Xickback was the opportunity to seek the-

repayment from medieaid of the inflated vonsher.
Senator Crurce. The amounts are staggering to me.

You testified in connection with the kickbaeks in New York alone,

thet vou would estimate the overpayment wonld run in the e
of $70 million. Is that $70 million in & single year?

870 dlzerex Over 5-Yruz Permoo

3r. Hrxes, No, that is over & 5-year penu& That is the siatute

of limitations we Investizated.

Senator Caorcn. And that is in more fhan half of the New York
nursing homes; T take it that would be in the New Tork ity areat?

M. Frvwes. Yes

Senator Cironerr, You have found evidence of the Idckbaclk prac-
tica ranging anywhere from 3- to 334 -percent orerpayment?

3Mr. Hrxes. Thiat is correct. :

Senator -Cravwer. In those eases, you said ¥ou were investigating
to determine whether these overpoyments which wers billed in vari-
ous frandnlent ways hod, in fact, been relmbursed by medicaid or
medicare. Do yon menn by that, that your investigation is not vet
suificiently complets so yon can testify that the reimbursements have
been, in fact, taldng place? '

Mr. Hrwes. There is just one step remaining, Senator. Of econrse,
New York State reimImrsement forms are hacked 1wp by vouchers for
the various services. We are not aware of any situstion where thers
were duplicate vouchers isswed by a vendor which contained the
amount of the kickback in one of the lepitimats vouchers. So there is
reasonable suspicion when the nursing home operator puts in his
request for reimbursement that he submitted the phony voucher, The
baeks and records of the varions homes have been subpened.

—
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We are now in another round of litigation, but we are confident

_these vouchers were 1eed.

Semator Crivmar. It would be very sutprising, indewd, if they liad
Aok filed for the f0fl amonnt of the reimbursemsnt, ,
. Your testimony with regard to remedy—that is a key matter of
nferest to this committee. You say you think there must be o Federal
“emedy ; that the States alone are unable to solve the problem beeause
o its magmitude. :

How did your agency got stavted? .

Mr. Hrxes. As a vesult of the massive zeandnl uneovered by the

~nedia, Governor Carey, who took office in Jamaary 1975, eshed the

ittorney:. meneral to appoint o special prosceutor.

~ Myself and fwe other assistants hesan on the third floor of an

31d State building in ¥ew York. We received soms additional funed-

ng Trom the State to set up. We were charged by the mandafe of

setting np o statewide investigation, We then veccived s budget of

Approximately 356 million e spent £3.4 million of that in the

fivst vear.
We have offices in Albany, Syracuse, Rochestor, Buffalo, New York

City, Long Tsland, and the TVestchester nren. We have o current, -

sperating budget of $6 million. That would include the additional

- investigation which wonld La charged to adult hames DOTFs—

dornicile care faeilitios. ) )
We received enormons commitments from New Yorlk Siate in terms
3f funding. One of the problems we have been confronted with——swe

| Aave now spolen to hearly a dozen States and thers is a common

“hrreat of the following:
Foxpive Uxavanass

What we generally do is give o 1- or 2-day-introduciory explana-
‘o of what we are doing. When there is 2 followup by poople on
ny stafl, the consistent answer is that we do not have tho funding
wnd we cannet get the funding. :

How 15 it that vou exeited enongh infercst in the legislaimie fo
reb the funding? How is it? Seandal. The adult heme part of owr
nvestigation is o skep forward and it was bheeanse of the work of
his conymities. .

We did not react this time. We initinted on the hasiz of inforina-
Jon e received about probietns in the adult-Teme industry, Bt ap-
wrentiy fhere is very little enthnsinsm in most of the States T have
lerlt with to launch this kind of statewide effort,

Now it seems further thei yon can provide an ucentive which
would inderwrite the cost of this kind of investigation, at Teast in
e initial States. T picked 3 vears becanse it will probably tako that
<ind of time to have an investigation run smoothly and effoctively.

Senator Crroren. Well, in, your ease where you liave been abls to
recotpr 82,500 o day for each man-day of labor spent

3fr, Hyxes. T do not went to mislead vou, Senator. That s jden-
:ified. The recovery process is undeterminable. Bui for the fignres,

* we have recouped in cash half a miilion dollars, We have ticd up

e
Fa

oL

the nssets of two other nursing home operators to the extent of $3.8
million. T am very confident we will get that in the next conple of _
mouths, .

But, in addition, we are in the process of identifying the overpay-
ments. But the due pracess procedure, as it should be; is strietly along
constitetional lines, : :

Senastor CeEmecir, Duk knewing what vou do new and estinmafing
what your recovery iz likely to be, yon are more than paring for
yourself, ate yon not ! -

Mr. Hynes, Yes, no question abont thet. Tt requires the initial
amount of money, whether it comes from the State or Federval Gov-
erament, to leunch this kind of investigation, ) '

Senator Crorcir. At least 50 percent of the funds for medicaid
comes from the State in New York, as 35 true for the State of
Yiinois, and a substantial part of the morey from mediesid iz con-
fribmted by ench State. :

In my-own case—a less developed State Jike Tdaho. T think, con-
tributes & third of the amount hut, nevertheless, a substantial part.
You would think the State legialatures would have a Teason o protect
such large outlays of State money to make cortain that it ic not be- .
ing siphoned away and that wonld demonstrate the success of your-.
partienlar gronp—the contagion neglit spreml.

Woore Srates Exrorce Avsguatery?

But if ws were to provide for Fedaral funding, sav, for the first
3 years and point to suceess stovies of the kind Four own effort rvepre-
sents, de you think then with that kind of induesment the States
themselves would set up appropriate enforcement Tacilities so that
it would not be necessary to establish & new and permanent Federnl
agency or some agency for this purpoge? ,

Mr. Hywes, I do not know, sir. That is why T suggest the al-
ternative remedy. _

Senator Cuonom, De you thinl it would be worth experimenting
to zee if the States wonld respond suffieiontly well so that we do
not just add another layer to an already huge Tederal hureaneracy,
or do you think the issue is of sneh o magnitide and the experience
¥ou have had is such to snggest we onght to go shead with legrisiation
that wonld set up » permonent division within the Departrnent of

Justice devoted exelusively fo this purpese and & separate (1.5,

depnty district attorney in ench Statd to prosecute these cngest :

Mr. Hyxes, T honestly do not lmow. That s why I suggest the
alternative. It serma to be not mutually exclusive, -

I can tell you the representatives I have mek with in more than
& dozen States wonld be very happy with the form—=fhat they get
the kind of funding that is necessary to start an investigation. .

Senator Crovrerr. You stated in a speech you made last weelp—
I think you delivered it in Dallis—that one of the chief aceomplish-
ments of your office to date has heen to bring abont an Improvement
in the overall quality of medical care afforded to thozs eurrently in
nnrsing hormes. - .

Mr. Fywes, Yes.
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Semator Caunem. In what ways has this care improved as a result
of your wark? - : -

My, Hexes, We have had responses to allegations that there was
a rolatively poor leval of enva in e iomos, pi‘-uetwﬂily on o statewide
basis. We have, with the full cooperation of tha New York State
Oepariment of Health, engaged in surprise, on-site, unannonnced
visits fo nursitg hemes in every region of the State. -

Sinee we are prosecutors, we are nob pernitted fo go on fhe

 premises of a nursing home, nor should we, without the permission

of the nursing home oporator, The deprrtment of health has inspee-
tion capability. What they had to do wus to enter the homes in these
caseg where we are not given consent to enter and malke cbservations.
They are trained by us to look for those things which would be
necessary to prosecute, - )

I think the program has been suecessinl hecanse of the surprise
nature of the operation. No one ean be certain who will be coming
from either our office or the State department-of healih in any
periad of time, N _ I
: ProsecaTer on Nixe Couxrs .

Cut of one of those Inspections, we prosecuted the awner of a

" home in Westchester. Ha was indicted for nine cownits of violations
- of the public health law. They were all misdemeanors. He was con-

victed after a fairly extensive trial; He was fined as a result of that
prosecution, . X .

But mora importantly, his home is closed up. T think the spot-
light of publicity, the ongoing Jund of investigation that wa are
conducting, has acerued to the benefit of the people in the home. We
get this not only from health department inspections but communnity
people who visit the homes regularfy. o

Senafor Crurcm. Your unit, I take it; is the only one of its kindt

. inthe goantry today—is that correct}

My Hryxes Yes E . o
Senator Caunoe. Is it apthorized for-any time pericd?
-3x. Flzwes, Mo, its anthorization depends vory much on the com-

- mibment of Goveinor Carey. Bazed on my prior experisnes with

the Governor, he has an enormous commitment £o this investigation.
Senator CuvrcH, Is there any partienlar reason why your juvis-
digtion should continue to be lmited to mirsing homes? What han-

Eens when your investigators uneover municipal fraund, let’s say, n

ospitels, in medieaid mills, or the like?

Mr. Hrwes. e make a practice of turning over the information
to prosecufers with jurisdiction. As to whather or not we should ex-
pand our jurisdiction; we intend shortly to bring the data that we
have compiled over the lnst 23 months to the attention of the Gover-
nor and to the legislature for them to make & judgment as to how we
shonld broaden the jurisdickion. _ o

I might say in ot least two instances where we had investigations,
owners of nursing homes own hospitals, and we intond to go to the
Governor and ask for at least broadened jurisdiction for that limited
“purpose. I do not antieipate any problem,

—

733

Senator Covncrr, What kind of opposition, if any, hove you rum
into? Do you readily obtain the support of the local district attorneys -
in conncetion with your werlk? .-

Mr. Hywzs, Yes, withont question. -

Senator Cromctr, Active support from the State agencies? .
Mz, Hyxes. Yes, shv, we ara very happy with the cooperation we
have recsived on all lerals, : -

Senator Crromcw, Mew about the eooperation yon havs received -
from the Federal agencies—the Department of Heaith, Edueation,
and Welfare? — )

Mr. Hyxes. We have been working with people from the New Youk
region of HEW. They heve been very responsive to our needs and, in
arldition, we heve had at lenst two joint proseentions with two of the
four 1.5, attorneys in New York State: 11.S. Artormney Fiske for the
southern district of New York, and 1.8, Attorney FCarroll from the
western district of New York, , o

Senator Cronrcm, I was interested, when listening to your testimony,
in your explanation of the ways that you are able t6 uncover fhese
pracfices. 1 suppose this is a lnwyer's guestion Dbut, nevertheless, it
concerns me because of other investiognfions I have dealt with: with
tIhE'CIi and the FBI, the unlawful 1se of wiretaps and of Lngging
devires, . oo _

“ExTrararent” CHance PRECATTIONS

As yon have proceeded, have you encountered charges of entrap-
ment—of undawful use of electronic devices—anything of that kind?
What can yon tell me about hew you proceeded in such o wWay ag to
make tha evidenes admissible in court and avoid countersuits ¥

Mr. Hrxes. During this investigation, the one we just eoncluded,
no eourt-ordered electronic surveillance was required. A well estobe
lished Supreme Court case, the White case, covered tlhis sitnation.

In terms of entrapment, we will proceed in any trial we havs in this
case and will establish that issue, We are very confident thers wag no
entrapiment. In ench instance, the proposal was made by the persan
whe ultimately was indicted or nltimately cooperated, hecause of 2
decision that the geods were on him. So we have had no problems. I
da not anticipate p problem.

. I guress the precise answer to your question is “Not yet,” becaunse
this 1s really the first investigation that we have had—a prosecution
we had in which the use of electronic surveillanee was used.

Senator Crurca. You are persuaded gs a lawyer that Four use of
eleetronie devices was wholly within the law? C

My, Hywes. Thers is no question about it, And if is NECesSATT, too,
Senator, becausa without thet kind of corroboration, which is o pre-
requisite for any prosecution in New York State Iaw, there would not
be g prosesution. :

Senstor Cmorerr, Senater Perey.

Senator Pzror. I will try to be very tnfef. I have 2 board meating
at 12 noon. .

I would like for yon fo step out of your vole of the lnw enforcement

official and see whether yeni ean philosepiize for us for 2 moment on

— -
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why we have this situation, as vou dezcribed on page 2, as the elimats
in the conntry where you say the exploitation of old peoqile is & re-
spectable and risk-free profession, It alost gets down to the point
gbout tha erime we have against old people in this eonntry Try vouth,

*Sixty Minutes” had o marvelons program on the aged in the So-
viet Union; the reverence the people have for the agimg. They cer-
winly have in Communist China. The Chinese have glways had
reverence for the aged. o

Why is it in this society we have o condition whers aged, particn-
wrly old poor, are often specific vietims of exploiters as well as

. routh criminals$

Mr. Hyxes. Senator, T have nok met s defendant who hos been can-
victed—20 hawe been convicted so farin ourinvestigation—who renlly
focused in on that precise problemn. None of them helieved they were
doing eril to the old people. T& was a question of dollars and cenis.

The Federal and State Governmenis had thrown these massive
wounts of money into the State. There was no enforeement. So it is
iiffienlt for me to step out of the enforeement nres. :

The fact of the matter is there was no enforcement. In New York
tate wa had 60 auditors pricr to 1973 to regulate the hooks ard ree-
rds of 2400 facilities, including nursing homes, adult homes,
aenith-related facilities, hospitals, and the like, And though there iz
ubstantial evidence that year after year they cried out for more an-

Titors, year after year they were rejseted aud turned down,

Tae “Invesmaze” (hnce

That is ene of the peculiarities of white-collar crime, That 35 why 1
suppose what I am ssking for is a public change in attitude, Every-
me cxn relate to the fenr of mugging or the rapist or the murderer.
That is something you see. That is something that is vivid and
frightens vou.

What people do not see, it has been my experience in organized -

wrime Investigations, is the lost-fax drain, The fax-money drain af-
‘ects peopls every day in equally terribla wa¥s, but people do not
‘ocus in on that. Nar do the defendents in white-collar cases foeus in
m that. They do not beliave it is & guestion of personalities with
wiman beings. It is dollars and cents. It is that stple.
Senator Peror. Health cars is one of the biggust businesses.in this
ountry, and it is essentially eonducted, so far ag hospitals sre con-

- rerned, on & nonprofit basis, Bot when you cife, 25 you did yesterday,

hat half of the 125 nursing homes are engaeed in kickbacks amnd
vand, payoffs, and so forth, how does that eonpara ta other busi-
1e8ses intha private sectori

You have white-collar crims there, but would Fou not sey i is a

“evy small percentage of the total business that is done, as agrinst the
:0-percent here? o o
. Mr. Hrxes. I do not know, Senator. The practice of rebates is not
L aneommon one, Tt conld be anyplace in this conntry. OFf eonrse,
ha crime is committed if there is no veport of it on Stats or Federal
ucowie tax. And in here the difference between this kind of rebate is

that the State of New York—we believe the inve stigntion will sliow—
underwrofe Ehe rebates, _

Senater Percr. But in this case, what js good for (Feneral Bfotors
is good for the country. Can yor imayine what wonld happer to half
of the transactions earried on by General Motors if those wie arg
somehow engaged in their purchases received Eielchacks T You know
thers is & very, very amall percentage of this going on because tley
have very tight controls. They have Procednres that have heen vorked -
out throngh & peried of years.

My own business experience revenls cecasionally vou do have a
problem, but it is a reve instance when ¥Ow fret o case hke that. Gen-
erally, your interne! auditing procedures are sueh that no one would
dare do it. The chances of doing it and getling caught are simply too
oreit,

" Here you imply the crooks are rushing into this business. Why is it
then that HEW—why iz it that our health organizations and our
governments cinnot eet up procedures ahead of time!

You are proposing, and rightfully so, that ¥ou receive an incrense
in your budget, but that would promote enforcement after tho crbme
has aIready:iJeen commnitted. Can we put equal einphasis at the be-
ginning of this process? Im student loaus i}lone,'ﬂEl‘E' revenfed we
have §1 billion worth of unpaid, orerdue rocounts n the strdent loans
out of §8 billion. That is 2 pretty high propoertion.

~ Tenr Stavparps Neeoep Ivrrsanny

Any business would go broke if they had that pereentage. They
generally run around losses of 1, 2, or 3 percent. Wouldn't you BV Wa
really have fo start af the beginning§ When you set a program np,
sei it up in sach a way that inducement for fraud, kickbacks, payoffs,
and so forth, is mimserle because ¥ou =et a very tight stondard ic
begin with, Dossnt that Tighten the load on law enforcement §

3lr. Hywms. T could not agres with FOU more,

Henator Peroy. You mentioned that in vonr undereover investi-
getion in New Jersey, suppliers and vendors immedintely contacted
new nursing homes as soon s they opened for business to set np
Lickback arranggments. Is tlds & common practice then, in rour
Judgment, in New Jersey and New Vork? -

Mr. Hrwes, At least in New York. We did not pursue it in New
Jersey beyond the investigation, '
__Senator Pency. Yon have indieated Tegislation would be desirable.
What is the most nrgent piece of legislation, in your judgment, that
Congress shonld enact as early s we can in the B5th Congress?

Mr. Hywzs. I was referring in that statement, Senptor, to New
York State legislation. One of the pieces of lesistation T have ssked
the Governor's staff to work on to introduce I our next session is
& very simple piece of legislation requiring vendor certification. Yon
require a vendor to sign, under penalties of perjury, & confitmation
that ezch itent has been delivered to a rursing home,

In sddition, in response to the other part of your question, we are

locking at the pessibility, which we do not believe is too conpli-
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cated, of setting up some Lind of Procedure within the State depart-
ment of health in conjunction with our offiee fo lnok inte the stand-
arels of price lists thronghont the State, o
. We believe it is & rather simple matter and subject Lo computerizz.
tion fe Jook at price lists over the Stats for the various goods and
seryvices oven to nuesing homes, and then have the mmput\;r capahil-
ity of kicking back a voucher which is clearly beyond tha scope of
regular prieing, '
Annther part of legislation we are interested in getting is simply
one directed to penalties. A ny rsing hiome operator, 1n one ingtance T
think of, condd be involved in kickbacks of more than $100,000 over
& 2-year period, and the erine is a misdemennaor, The punishrent for
that misdemeanar is a year in prison. : :
Whers a public offivial can take 85 for some activity in the State of
New York, that is a folony. There does not seem to b equal frstice in
these kinds of situstions despite the fact public officials—we demend
from public officials higher ethijes, .

Senator Crromew. Isn't thet also true under Federal law that it is i .

meraly 4 misdemesiior?

Mr, Hxxes. Yes

Senator Crruworr. So far our efforts to convert it to a felony have
nof been consummated. We hape to do that nest Fear, :

Mr. Hyxgs. We are trying to draft legislation which would male it
very much aiong the line of a private statute which we have for of-
feials tn New York. -

-Senator Przer. 1 think that onght to be one of our high priorities.

Mr. Chairmen, I have questions to put into the vecord and give My,
Hymes o few remaining guestions * so we can bring on Mr. Skinner,

I want to express my appreciation to you and our colleagues for
wing with ns. '

Senator Crigre. T have just one final guestion. Tt Is something that
itz]l pozzles mea, ' . N

Wien a banker rmbezzles $300 from o bank snd he is indieted for
F. 1t 15 not nneommon for him to be sent to jail Or if it is $1,000 or
5,000, jail sentences for embezzlers ars not infreguent, '

EBEZELEMENT TERSGS MEDICATD Fram

Is the reason that jndges ave rolunetant to fmpose jail sentences for
nedieaid frand—in thess cases much larger smus of moncy—the fack
lie money is stolen from the Government rather than from private
anks or private busineszes? Do jndges feel stealing from private
nstibutions is punishable by jail sentences, Lut stealing from the

rovernment s sueli commen prectice one should be econtent to impose .

ttinerand let it o at, that 2 :

_Mr. Hywrs, Senator, I hove praeticed in Now York Stats, New
York City, the better part of 14 years on both sides of the fence, as a
lefense lawyer aad prasecutar, I eannot balieve that for & moment, It
s siinply & matter of judieia] attitudes, T firmly believe we have de-
enf people on the New York bench to change this pitituds, - ;

THee b 787,

oy

In Tirte County—DBuffalo—we convicted a nursing home operator of
extortion, whose common practics was to fake the parents of the -
viclims inte a disgnsting paxt of his compiex which was Jiterally a
sewer, and indicate, becanse medicaid had snch Ged-awfnl regulations,
he could nct afford to keep mom and dad in the decent part of the
facility, bt for $150 or $200 o month wnder the table, he wonld be
glad to accormnodate him. No one eame to us until aftor the mother
and father died, . - ’

Then he was prosecuted sod eonvicted, He was Ziven a sentence of
3 years on ench of the counts to mun consecutively, The judge in that .
easg said, “X find no distinguishable difforenee from someane who my o8
in the street and someone who woulld mug ina nursing home.”

I3y the way, last week the appellate divisien unanineusly affivmed
that conviction and the day before yesterday a court of appeals juder,
which is the highest court, doclined a review in that case, and the

- dlefendant will begin serving that 10-year prison term on Friday.

. I thini the attitudes enn change, , i
Senstor Cnvrea. De you think mors frequent prosecution in this
field will have the effeck of ehanging jadicia} attitudes? Ts it that so
few cases have been brought or so few prosecutions have heen brought
that accomnts for the 1iglht sentences?’ )

Mr, Hyxes, The key is exposure, what your committes ig deing, has
been doing, it will have an impact; what the media has dons will hava
an impact. It is & combination of things, Senstor.

Senator Crunce. Thank you very much.

Me. Hymzs. Thank you very much. - -

[Mr. Hynes" letter in responss to Senator Perey’s questions fal-
Fowa:] : S, :

STATE O0F NEw ToRE,
SpzoTal. PROSECTTOR Fk I asIse Hourrs,

TIEATTH a%D S0CcIAL Serviocs,

o New York, N.¥., Decembor 3, 10715

Efon, CHARLES H. PEECT,
T8 Bmiator,
Birksen Scnafe Ofice Building,
Washinglan, 0.0 - : -
- Deap Sexaten PEney : Enclosed helow is the additional Information ou re- -
quested following my testimony before the Special Commiktes an Aging of the
3. Senate. T am pleased and gretified by veur frterest and 1L bope this infor-
mation will assist yoo and e commitiee, ]

¥ou adiressed to me four specific guestions:

11} Zlow decs waur offce coordingte ity efforts with {hose of the New York
Depariment af Fealth?

To aveid duptication of effert, a memorandem of ngraement was exscuted he-
twern onr office and the State health depariment. The memnrand om provides for
matual consnltatien hefore tarpefing amdib work. Pyesusnk to (ot Agreeineint
or Initial responsibility is to concenbrate an {nvestigntion of all propriefavy
nrsing homes (o New York State. The State benlth department is respnnsible
for the auditing of volintnry mrzrsing homes and referring any oases of frand
fo us. Jur work dovetails with and complements the prograe: of the Stnte
Health Deparhinent, o i

Also, porseant te Hinl agreement, we have spent considerahls time in Joint
tratulng sesslons with ¢he State health deparfment. fur trairing was condueted
hy an anditor, investimater, and attormey, cach emphnsizing the experisnce of
their particniny diselpline and hew it was helpfut to the health - departeent
anditors, The State health deportment sessions for cur ofice's ﬂuditﬂl:s wera
copducted by a4 vate zetiing supervisor oud = Beld andit sepervisar, again ench
giving the benefit of their experkise. -

—
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We bhove eonducted a series; 114 unannﬁuneed ORgof ingpect i
Tofne fas Hens o
;Sr]:ur_u bealth depaviment theouzbaut al seven regiong {Kew Yook (‘ri?rl“} ::::i
'.;?' nn}ﬂ.]ij_ra?lise, Rachester, We.ﬁtehester. Alhany, and Buffale}, af t!ierﬂfftteh
e helieve ‘these folnc inspoctions bave cotribnted tn the upgrmih:g'! nl;
standardy nt_‘ care In nursing howes end heatil relatod facilities,
l-l;nr%llf. We Tefer tU the Stale bealth depavbment for ivll rerovery of 01l oup
;:{; 3 nﬁ!é:egn,;;gae ﬂ-!tg; 1:;?]5{ wlth the State Ragleh department in the recovopy
coss. wor i falnl
process. ' the daparrtment en legislative matters of Joelne
[2] Ts whet exh H 1 i f
. extent hm,g. vote worked il appropriaia agekcies 0 afher
‘e have worked with many ngeitcies in other =sfata
] ¥ E 3. The Attorney General’
?_ﬁice ]il:t ;:ahm, the State {uimme:a_"s Office fn Dade County, F‘!u:n-fﬂ::rr fhe Rnr:
U;}:;en&sasen an Im-e.qng.anon ln New Jerser and the Crimingl Division of Ehe
3 taies Attorney's Office in Boston, Massachusetts are JONe v nent
Eimn [::H Representntt\-e:s f_rom ¥urions jaw snforcement and monitoring ssen-
‘ 25 from the Stntes of Micligan, Colorada, New Hampshire and Marrleng hum‘e
rg;jn to our ofice 0 lenm alout cor investigation. My offics is committel to jrg.
©j dng inw_enfo:rcement AgEnries ontside New York State with fhe expericliea
and expertise we har_zg developed aver the past two years in investigating thig
misssii'e, an—gﬂirgé white collar eriminal oansracy, e
mentioned in my recent togfimony hefore the Senate Speri i
O b 2l C
%::n Aging, many of the targets of gar Investizations hnve Gperf!f:d ucr:ﬂ]];&!;gg
iines, As a _Bt.nte prosecuter, I am unahble to follow them ance ther leave New
151"111%5' Iiespa.t%;]:ei aid and gﬁnﬂ% I have rocelved from other j1rrisd1cti‘uns
COOTrE A necessa mifadf i i ten-
Inﬁlgjiu St o Ie e by their lack of available staff, particy.
HHeowr does ihe exlstencs of Efckbacks gmon
. ; ; i i somme vendors offeef compeii-
tian {i.e, Befwcon independent guoph f i b
fzﬂéélﬁer oo n ppiers ko could procide the service Uk erifd
ere iz pa doubt that these schemeg comnpletely nadarmin, el i
e . : 2 o
competition, Mo honest supplist, howaver efficient, con sell in g maﬂ;eltmfrll?:f:
frand against the governteant glwes his competitor 05 percent to 35 percent cost
sdvantage. We lave nmnerons olaims {admiitedly self-serving]  that thage
practices bad fo he engaged Do to meat the eompetition, Ft{a o Gresham's Taqwr

‘situation of dishonest practices driviog out horiest anes.

{4} Couid you exlimaie Aol mueh HtoR SDern
: T cY tE could sou

::a.t,afr:lfﬁ if Ene could climinate the nemerons Lokbeck ;,{é:,;?f @ et and

; estimate is impossthle. We are stiil actively investizatin th
cd_? these schemes iz nnmerf':aiu. They impact on the reimhursiamen? :‘f}eaz‘f;::é:
differently, hpt in New York State, appreximately 2250 miillon af the anngal
cost of mursing Rome eare ave for vendor supplied services. Tven if these
5cl:.|emes fum out to be largety Hmifad to the New York City melrapoiitan area
é:dtlzgrﬁes?]?; Eenﬁ?rs were i 50 percent of the homes), the doilar wolume ti:ej:

ating 3 enormews. The normal ki : i

Sent 1o 35 oating ckbrack, as I deseribad, is =5 per-

However difenlt it is to stafe a flpere, there is no do

] to stafe 3 UL af the b

ciise, Tihe elderly suffer in tha MedTeaid kicklnek a1y Aong \'enadg?s tj:::3
rsing bomes berause they receive somothing less than the fgll dollar u,mc:unt
_sr goods &nd services fo which ther gre entitlad. The taxpayers also suifer.
EE it Is from ’their pockets that the kieklbacks are reimburged. And faal
.I}?[}];gh m:-liless impertantlp-—the honest vefidors ales stiffer. i
) & protlem if perrasive ag it not oonly dimnishes the income of th f -
ng o cenduet thelr Insizesses with fntegrity, but the finanein gainsogﬁ Ei:

" emgaging {n illegal sehemes dizconrage the honest vendor azd ultiniately fand eo

11 gﬁakening of his resolre,
_ Thank you egnix for your interest angd for making acaijl
tnnity to astist rou aed the other commitice mem!ﬁgrs by :Eil?gn}a;tﬁm on e
experiences in dealing with medicatd fraizd. Fou my
Very truly Fours, )

v Ceaarrs J. Hyses

- Senator Caoecr. Our next witness is ; leinne; -
Ou es3 is MMy, Samue] § -

torney, Northern District of Tllinsis, - . N 5 U8 at—
.- '-;._\-..-_ . ) - V V ) -

788

STATEMENT OF SAMUEL K. SKINNER, U8, ATFORNEY, HORTHERN _
 DISTRICT OF ILEINOIS i

Mr, Sziwser, Br. Chairman, Senator Percy, althongh I am here’
adune and I hove sulnnitted oy prepared rersarcks * to the committee
I woul like to just mention a coupla peopla who should he here with
me because they have been putting forth the efforts, including helping -
me with that repmt a5 Iate as st night. They ave busy taking plens
today in nursing home eases. I think 1% Is best we oot more convictions
and sentences, Bill Elybury, Glynns Freemnan, Tom Johnson, and &
number of other peopla in my office have hasn worling very hard.

I am going to depart & bit from my prepaved remarks because of -
the time and becanse I think what I said in there would be repetitions
of what has already been said.

T have been = prosecutor for & yenrs; almost 0. Before that, T had

been in business working for the IBM Corp. in computers and sys-
tems, So in my remarks foday, T think I have tried to add & litile bit
of my experience in both these fields as 1 go forward. :
" T have been a U.S. attorney sinee June 30, 1975, When I first became
a T8, aftorney, having served in the office T years, it became guite
apparent to mes that fraud in Federal social progrars was increasing
at & very alarming rate,

I was interested to hear Senater Porcy comment about the student-
loan program. Mediesid and medicare ave & major problem in my dis-
trict, but VA-loan programs, SBA programs, FTHA housing
programs, food stamp programs are of equal importance and have
efnal problems, . :

¥

Fsr Fraaoe Txer ry Natox

I sot np and have still in existence the first governmental frand mmit
in the ¥ation to address these problems. Tt started with four lewyers.
It now hag 10. These are not new resources, Senator Chureh. They are
resources I have allocated for my existing staff.

Tha Congress has not seen it to increase the budget too mueh for
11.5. attovneys, and they are in dire need of sdditional resonrces. But
we felt that it was a problem which had to be dealt with, so we re-
allneated and jest did not proseenta some eases of & minor nature so
wa ean sddress thiz problem.

We empaneled a special grand pucy under the act of 1988 and 1970
that Congress pave us. It 1s for 18 menths and meets three times a
woele, alb day, nddressing these problems, Abont 80 percent of theiv
time is spent on medicaid problems,

Wo nsze immunity and ples bargaining very extensively. T would
like to at Jeast malee this comment for tha recnrd becanse, as you are
wall nwave, there are efforts in the Senate and Honse to ent bacl sub-
stantially on the Federal grand jury bill and the tishts and effective-
ness of Federal grand juries. Tt they do that, it will have a direct
effect on our shility to perform in areas such as this.

We would not have been sble to receive the convictions, the fnes,
the jail sentences across the board. We would not have been able to
make the eases throngh use of the grand jury, throngh wse of immu-

Iy

L Zes po TAZ,
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mty, through use whensver necessary, of court-ordered wirs taps, con-
sensual monitoring, parsuant to the Fse, Our m:em'aactio)n to

Waterpate, I hope, will naot becorme jor pr - pL
wlin Iinva o very dillienlt job to do, ® Tinor problem for proscutors

Wo linve viand atatutes thet exist an e books, o hove very fow

laws that direct]ly deal with this Fi isti
I i \ problem., Wa have used cxistine eri
inal statistes, We have 1596(h}Y, the kickbank . and did yoceive
su{rﬁrit stes. ave hay 896{h}, the kickhaek statute, and did receive
6 have also used a statute that was desi imar
alse e th : gaed primarily fo -
]rupt orgamzation and organization activity G!‘E—]IE(IPRIUG,I‘;Fhf;‘iIC?III—
OWs us tonot only file eriminal charges of & felony nature whers thers
n.]r]a repeated aetivities of illegal kickharks in nurslng homes, it also
1?;1 ?]Es }?:é?ncmﬁlmaliy fUI‘fF_:th; to the Federal Governmant the 1inﬂ::zraest
co%{se,ﬁf;:s fing 1 gines, the clinies, the proprietary interests, subject, of
‘e find fhis to be o most effective deterrent agat

i : ¢ eetive gatnst others, Last
E‘:;ix we E&@elwd‘awdence of $30,600 in Kickbacks betwoon nursi?trr
poie es and droggists that we wers able to prove, We were able to
&m Jail senfences of anywhere from B0 to 90 days on n plea of

guilty, plus fines of $500 400 from these nursing homes—without nny -

evidence, that we were able to develop, of the Government actually

being defranded, hee i i ' i i i
to g1 ot hye&s ;i{:i’ig;a Iﬁ]‘list .T.H_mms thn_a bills are submitted directly

Iﬁcmams May ArrEer QUALTTT oF Camp

I sm not so0 sure, however. that i i i
1 ) . 1n generating the Iicldhs -
pharmacist might not have to take steps that W(El]:d decrens:irfe tzlr.lli3
ei-e;a;iguahty of eave. We fust weTe unable to provs it
k that demonstrates the Importanes in a strong deterrent in

* these erimes. Thesa pecpls sre remaved from the programs. Fhey

control about s third of the nursine homa ; i
ot L4 @ industry in novth -
lingis. 8o we have gotten some gm}rf resulis, TWa flu'ﬁnd the sa;?el g;i.

- Pporienees in nursing homes that Speeial Prosecutor Hynes found in

kicskhaiks 031.;: a regular rontine basis,!
enator 310ss’s report of the subeommittes is one of th fixst thi
I}E'&ﬂld back in 1975, ‘The information in that Teport was 23511& E }rgl{%:
IDI a t *Iwas almost lilee a book of how kickbacks operated in Fincis,
His %gﬂ; and the heacon this committes set ouf wns not geen for
::nnslii ;11';1? i ihm glad it has hee*.{t sten now. becanse that snbeommitten
A9 1ght on the money ps to what was zoin Y i
W:EESF m]Cahfa]gnm and otlher States a';s w%—:lI. § on- Foumll recall that
.11 & FAVe R150 seen sctivities in what are kmown as the medieaid
mills. A number of people have béen indicted. There are all I{in&gﬂ;f

allegations that ave now pentding before district court. The indietment

we have with one of the bigmest medicsid mills in IHinod

nizatlons in one conglomerate. We found everythin anE-IéE.sh?f tijrrfr:-
Ing of excess blood so the samples can be sent several places for
several analyses and then billed to the Siate, : -
. We found people were seeing: every station and every doctor within

" the clinie, aven though they did not need to see them. We found a

T Bag w3 '
Eoe “Nurslng Home Onte o the Unlted Stfatez: Fellure in Pablie Palley," Suppotiing

_ Pager X 2, Dw_:’*'""_}.'msmg Homes: Misuse, Hizgh Eests, and Fickboeks,™ Subcommittes

o Long-Term -~ zake Spaclal Cummittge o Aglog, isened Jaanery 1875
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number of labs were doing tests on & number of cceasions but with
the same samples. -

We found radiclogists were cxamining the samo X-rnys four and
five fimes and billing the State. The frand in medicaid mills in the
clinics, in the novthern pavt of onr State is, in my opinion, greater
than the frand that existed in the norsing homes, It direetly relates-fo
frandulent biling and frandulently obinined Federal fonds, :

We also have other investigations underway in optical services, TWe
foond families, entive farilles, received four and fve pairs of glasses
innyear. Tmight add, a low-ealiber glass at that.

We found dental sitrations of overbilling under dental care. They
are the most difficult cases to develop becanse vou have to have a -
dentist acteally look at the patient to see if the work was done. X-ravs
ars taken at several different times and they are billed for tha same

analysis ag the one X-ray.

“Tiasrs Sorp o Hiewssr Bmoer”

Crvexbilling; szle of 3edicald nombers. Tt is interesting to see, once
a list of medicald mambers is developed by & State, these lists ave ae-

tually sold in the State of Ilincis to the higlest bidder. They use
those nnmhers, without the medicald patient even Inowing i, to sub--
mit hills bo the State. -

W also found additional problems in the srea of factors beeanse
of the delay in payments, the need of cashflow by the clinies and doe-
tors, they go fo factors who then inflate the bills before they forward
them to tha Stats for paymment, S .

These are all problema &hat exist in the medicald program. I believe
they exist not only in New York, Chicoge, but in other majer cities
thronghout the Nation,

T em poing to, for o minnte, diserss why I think this happened,
becnase I think as yon discnss national hiealth insaronce in this next
sezsion of Congress it would be suicidal to go forward in & national
hezlth insarance program when wa have not demonstrated to the.
American taxpayer we can handle the program we have aheady im-
plemented. :

Na prior plan, no fest murketing, no trying out of & program with
regnlations before we nomonmice i on & natlonwide seale, Wo corpora-
tion worth its salt in Armerien would market a produet Tike medicaid
withnut testing it first. Ko standards which eould apply on 2 nation-
wida lowel. :

Everyone should have the snme standards they can operate under.
“No auditing funetion, ne oversight by Congress, no awdit of any sub-
stance by the Burean of Heslth Insurance or HEW and no man-
dating by Conpress npon the Seates of an audié fenction, yeb they
begin paying bills. o _

We have in the State of TlHitois one auditor, a fotal of five or six
Midwestern region States in the Midwestern vepion of HEW are re- -
sponsible for several billion dollars worth of HEW programs,

We had one auditor for Xilinels until vecently, They cannot do the
job. It is jost beyond imagination that you can nsk anyone to do that.
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The State does not have the facilities as well, ‘They begin overnight
to start spending the money with no existing program to implement
or gdininister the program. '

. Finally, there is no gradual phase-in, They shonld gradually phase
in these pragrams and grow with them so wo ean handls these pro-
erains. Overnight we starfed spending in my State, almost a billon

. dollars. Then when the Program is in existence, we have virtually no

audit function at all, no andit function from FIEWs viewpoint,

- Fartunately the Senate, in my opinfon, has done more, and Four
cotmitiee and the subeomumittee has done more to audit these pro-
grams and Dring them to- the public’s attention thon anyene else
within any of the branches of government. ¥E is unfortunate it has
taken so long for the message to get acrass. This is imperative if these
prn,rrf.tnltms are going io b implemented, and they are going fo ba suc-
cessinl, ]

“Eas¥ To DEFRamnd THR Goveryvauewr®

We have no disclosure or qualifieation standards for providevs. I
have individuals who are now in the health care industry in Fllincis
and have been the subject of convietions recently, who, several years
020, wera nof only net in the health cate business bit had no positions
of responsibility in the eeinmunity at all. They saw that it was ensy
to dgﬁaud the Government and Ehey ot on board. Now they ave
making severnl hundred thowsand dollars a year. Thers is ne dis-
closure of financial interest. Thers is no true demonstiation of who
owns these varieus organizations, ’

many cases they ave sweetheart arpangements with the same
nv:nnshm._ We have no disclosare, T think that is imperniive,

T also think we have got £o address the problem at the congressional
larel about prosecution. And atthe Federal level it is p major job, The
resources are limifed. Thers are a number of other problems that have
‘0 be dealt with. Task forces do exist in the area of TIHA and FIUD
ousing, Task forces do exist in the ares of nareotics. Congress spe-
sifically appropriated fands, as ¥ou recall, for & program to deal with
:he dmg problem. I thinlk it is important, as Congress goes into its
1ext session, that they give consideration to the allocation of resources
w at least some demonstration of desive by Congress that a certnin
Jortion of any new resourees he dedien ted to this aren of Wedernl so-
18l program frand. espeeinlly in medicaid. T

[The prepared statement of Mr, Skinner follows:]

PREPARED STATEMENT OF BAMUEL E. SKINNER

o measnre of a free and demncratie socfely is the nature nrid breadth of
‘overnmental services affovded its cikizens, Judged e that standard, the
woply of Federal agemciey which nrovide Jobs, houslng, health care, and
orlal services Ta thiz copmirr stands A% o iribgte to our ¥atien's commifment
@ an ever fmproving quallts of 1ife for ail. )

Ta keent pace with that commitinent, financial tesongees of atagpering pro-
netlons bave heen end will continme fo e appliedl. ¥or Insfance, the Depork-
nent of Healtn, Ednendon, and Welfare shends ever £2 billion a year an orer
At précrmme In Céok Countr alone, g sabstantial porfion of which, fe abocated
¢ the medieaid proseam. ’ )

- - Régrettuliy, noble motisnttons and 1oftF roglz do not antomaticglly tranalate

nfs meaningta! and successful =ocial Drograms. On the contrary, the 070

Pl
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harg witnessed the grentest Yipoff in hfstﬁry as Hterally wilfnns nf dellnrg

in bard earsed and serely needed fax dollars bave been mismanaged, syua--
dered, wasted and stolen from Tederally funded health care programs.. A A e
selt, Tederal health care Drograms bave become a mockery gnd stmply Jdo
mot provide the quantity and goality of medfeal servives whleh the poer, the
stelr, the dlentled, ond the old, both need and deserre, and wiich Congress in-
tendad to provide. This notiona) disgrace Is the byprodict of two Bprie condi-
tlons: {1 hexlth care brograms are trpleally eonceived. Indtiated Azl mantinged
withouwt rezatd te adequote intermai aed exfernnl comttals, andd (2} cervnpt
brofiteers nre at the ready, seeking opportunities to line their pockets at pubiic
EEPHIESE,

Tte olvious need not he helobored—onr citizens are entitled to hetfer medical
treatment and & more effective uttlisntion of their tax dobars. :

X wish to {ure new to the cxparience of the Morthern Distriet of Kltinvis in
the identifeation of, smd response Eo, such prelilems en g Abstrict wide basis
In July of 1075, T steipped oflier weits iz m7 office of fone of m§ most experi-
eneed dssistant LS. aftoriers to form the Nation's first Governmenta? Fraoed
Unit, This goif was established as the first rhosa of an effort to pombat what T
theu believed Eo be 3 major frand problam In the Fedoeri and fedecally Fumiled
social welfave agetcies, Including medicare-medlenld frand. AL our remiest, the
chief judge of the district impaneled ap 15 month spesial goaml jucy to hoaw
nathing Lhul sech cases. We began this Dpraject prapared ko iese the foll array
of tragdibioral erimina! stahrtos incloding Dribers, mai? Frand. wire fraue. false
statemswmts, conspivacy and fakersiate travel in aid of ricketeprine s well as
elvil infunctions and recoveries and (for the Arst timejn this Tstrice) the RICD
provislons of fitle 18, At present, the grand jury is wmeeting as often g% fhree
times a weel, major indictments and conrictions have beew obtainsl mint aver
20 separate arens ars nnder investigation. I wow have 10 highix experingeed
assistant {18, attorners working full Hme on Governmental Fraerl anl e
problem demands morve, What appeared b be ouly a "mafor” problag 18 manths
age is now meove acourately seen ns a mother-lode of frawl and corcnplon
within medicals amd merfenre Programs.

In ovder fo fllusirate the notmre and extent of Ehis problent. atiosw mte to tirm
for a mnment to some Individual arens ef hrogrem abuse which have rereived
a great deal of sttention fa my disirict. For obrions reqasons, I sitall mof disciss
porticelar: of ecases enrrently under inTestigation or imdictment, As tn those
cases, I depw no Inferences or concivsions which age At odids with the peesmrp-
tiom Of innocencs,

THE FTRSING HOME EXTERIENCE

Siuce Febeorary 1973 my office has bean Invastigating pharmacentical kivk-
backs paid to nursiog Lomes gpd Hueir princinal ewners fac the privilege of
ohtaining the pharmacenticsl business of medicare and medicnid patients gk
those bowes, Two indichments (78 OR 96 and 76 CILL. 353 chargive clelations
of RIUO {15 UL5.C. 1881 ef seq.} mail framd (18 TLE.C. T2 snd medicaid
auti-kickheek” misdemeanors {42 U.S.C. 1306 (RE4bIT1)] wore reburred hy
the gennd jury. ’

Within the last week, five nursing home owmers have epell eitersd] plopx nf
guilty to 28 connts of mait fravd and 18 misdemennor esunis r5s charged in
these indletments. {Twe umrsing home owoers aud foor nharmacists are pres
ently awaiting trial). Two pharmacisty have alse enfersd nlees ta the tnis-
demeanar Xickback statate nud are awalting sentencing. The sentences jmpased
on the nuesing home defendants ware ag follows: .

(1) Three were senfenved to 00 days inesrceration and one was senfeireed to
60 days incarceration, to be fellowed by 21 monils probation. One waz men-
tenced ke £wo years prolation dne to his aze and Lioart dizease,

(2) In nddition te Incarceration, four of the defendamnts were jndividanlly
assersed S200000 fines ond one was fined SEONOM, tatalling SHHLHKK] in fines.

‘Thesze joil sentences and stFf fines, being the larzest ever impased an Indi-

riduals in the orthern district of Hiinoks in any Iype of cose, were the resitdf

of plea negotlations with the T.E. attorner's offive. The serverity of the sen.-
tences and fines represents our commitment o end the rather commeon practice

Lebween pharmacists and narsing Lome awners -of paring kickDacks In eonnec-

-Hon with ebtatning public aid phermacentical business,

v
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Am) Ixeenting preseriptions in ldank. In whole ar [ part, to faeilitpto fhe
dispensing of drog ang nendreng irems withont regard to medten] neessskhy ;o and
In) Praseribing amd dispensing drzp and nondeug frems withont regard to
metiical recessity. :
Thls indictment resnlted from . Jear and A balf of grand foey wark ang
lawyers ttme, s weld as thousands of manhanes of effort iy agents of the PRI
and extznsive cooperation b¥ the Mlinois Department of Puldie Aid,

UEHEE INDERTIFIED AREAS OF ARTGSE

The wide rangfng investizntions nf the Governmerital Feand Unit have iilen-
Héed & varfety of other arvers of medicnremedicnid frawd, The eXipnt tir which
eorrapifon eviste hos not yet hesn azenrately determined fn these arens whielh
inclode the follawing -

(2} Optical rervices: hiily submaitted to publle aid 2 welfare famile, Many
op¢omelrisis who work for optieal companiey gre nafd by the hanr and ngg Lk
Dreviously besm adtised of Ehe dollar volnme of bifis sibmnittal by thefr opr.
Ployer, This pretice hag only recenfly been cocrected Ty the Tlinels T kTt
ment of Pablie 4i4. : : i : .

12} Dentai servipes: proving frond and averkilling fn this aves Is exfremels
giffienit hecavse a7 Tecipients must be identifed, lorated. and exatiined by a
dentist and o comparison of their billings and actual dental vork mode,

{2 Radiological services: hills are sabimitted for mmwerous X-rars for g
patismt when in faet euly one X.roy was taken.

{£) Overbitling by doetors, podiatrisiz and ofber Regifh providars for sore.
fces nerer rendered : the extent ol this frand eennnt he aocurafely deteriied,

{8} The sale and distrihution of medicail numbers te hestih =2re Broviders
once & medleaid provider recoives fhe medieald numbery 8041 names of pnblic
atd recipients, e fs ahle tn submit bills fo the mediogid ProgTAtR wifhmit Hhe

-knowladre of the medicnid recipient, without having met the recipient, and

without having perfornied the services bilisd. Such infnrmation is rendily avafl-
ahle to varivas providers jn that each time a mediea bt recipient apnesrs at il
hospital, medical center, or other provider, he must Drovide thiz Eifarwation,
tince & provider hag this informntian, ke mAF excitange §iE with athor nrwvhiters
or thiz fnformation ran be cotlected by, varisus amplavees of hespibals, naedien)
centers, ete. and safd to ckiter providers, ‘The extent of suck abnsa is nnknnwn,

ARORRISING THE PRGHEE!I[V

. 1 do not presume to halg the pangcen Fo ail fie infemfties of oar nafion's
=zeglth eare programe The experience of the 1.8, Attomers Office far fhe

- Xorihern District of MHeolg in the aren of Covernmentsa) Troand, krwever, Tiag

led to the formulatien of & nomber of soppestions :
4, Progrom inifintion .

Tealth eore promerms which are concelred And faitigted with the most minie
ol attention paid o iragram contral and provider qpaalilention f£Xe N apen
avitation to rhieves amd qrick huelk artiste, The lesson fo he learned is Hint
problems ave created, nat solred, ey Blindis erening the roakie inr. Wefl [LREN R
Wil coordinated prograns most be staffed By chmpetent people and taxhed] on
1 Nmited basis befare tall implementnéion, Tnternad and external amdit contrals
18 demanding rs those utilizod hy private indmatrr, a5 wall as waiform natinm.

- &ide regutatiens must be in vitea at o progrone's inception and mast et

t5 the program axpands, Providers shauld Faln enfey i & program ey piber
iemgnstrating professiona? qualificaions gna diseloging their econemip interast
& all areas of health core, )

8. Program cOMRuation
FuneHoning programs mmst pe subjectad to awdit and review on g ranfnuing

. ‘msir. Eeonomie {nterest and ewnership data for each provider should he Te-

submitted winder nath overy Foar. This Infrmaton shoulg inclnde el drect
and-indirect beneflt, Incame snd Intereat and shonld he eross-referenced by the
Agtaer. Andits of nroviders hillings as well as their ewn books and recoeds
gould be perlodieslly condocted as shopld Teviews af patient carg [teeif. Sueh
reviews ghowld be ecoordinated: to tnclode relnted providers such as daetor,

.

i

clinie, laborntory, pheermger. and patient. Pateats showld e routinely advized
of the goods and services hifled on Fhelr iehalf {as is dene in the medicﬂfe
rogramy. Stnrdardized eomputer programs shontd he desipned which will
cotilog provider, reetplent, and Bilng information. Qrestlonahle frends and )
sispect patterns can e sutdnatically red-flagged and torpeted Yor investigatar
Tellow-npe, ’ - -

. Qther monpoieer noeds

The Departetent of Healtlh, Edueation, angd Welfare expends 325 billkon fn -

the Fiftk Reglon covericg six Stabes, yer there are only five inrestigntors os-
glgned to investipats fraud. This Investizntive foree is so wundecstnffod that 0t
has no hope of obtaining or matuteining any handle on the fraud whick an
pears fo axigt. Mo entity of privake enterprise wonld ollow Fhe szpenditure af
such suems of moner withont providing for & far more meaningfol watehdog.
- Due to the past foilure to snperriss the medieald progeam, a tigk foree com-
posed of expecienced presecafing atiormers, investigative agents, anditors, and
menibers of the medicsl professions should immediately he formed in eanh
wajor distriet. For assuranee of lang range viability of 1hese DpOoETAms, how-
ever. & permanent force of fuvesligabors, aadltors sodg medieal experts raust
e Lo and nortured. . :

X, The taal; force

In the Northere DEstvict of 1Dinoks, I knve assigned eight nssistants fo super-
vire Investigaiions and prosecute medicald-miedleare frand abuses. To snppork
this team I woold suggest a task foree of investignkora ineleding postal inspec-
tors, IRE specinl sgents, agents of tha FEI, and HEW inrestigators assigned
solely to investigate this frand and free to exchange the information gathered.
Ineluded in thig task foree must be accountants experienced in reviewing apd
digesting complicated books and records of large business ernterpriseds; experts
in vartous medical fields, ie., doetors, dentists, optometrists, poddinbelats, phar-
ecists, ebe, if only on an “of commsel® basis; experts in the procedures of sach
Stale's program with knowledge not only how the State’s medicrid ProgeTm
works, hub alse how to obtsin or retrieve informatlon from the State's records
o computers ; experis from HEYW, well versed fn the Fedaral reguletions ror- -
erning theye programs, and capehle of expinining them to o Jurr af larmen.
Te cacrdinnte each districe's efforts, a gentral sagree of information for all
districts should he established. -

2. Permanent supervizary staff o )

Nerer again should Congress allow a program {0 grow to'the present day size
of medicatd and medicare withowt & meanineia supervieory force bo prevent
ot minimlze fraud. This Aces not menn that “bagy work™ regnlatfons or proce-
dnrat reguirements should be foposerdt. However, a force of attornsys, neesun-
tants and investigalors must be maintained If thig commities’s dedleabfon and
herd wock i3 to kave auy long cangs impact. T

& G40

Thie venershle and effective watchdeg onght to Plar a major role In {nsering
that controls are fofiowed and standards adberad to.

D, Siatuiory alonges

The only statate simed salely ot medicaid Frawd is 42 T.5.C, 133G (h}. This
statute {s two presged, prokibiting false statements or false billings and TG~
hinifing Yickbacks and rebates. ‘The anti-kickhaek secHon has apparently naet
praviowsly been enfovced. Applying this seckion of the stainte has kighbghted ser.
aral nretlems whick conld be efiminnted by the Tegistative provess. N -

Unlke any other stotuke, the terms “kiokhaek™ aml “rebate™ are used with-
ont definition. Io Hlools, & pharmasst, providing serviees to nuersing Reme
mediceid patients, bills the stafe directly for those services, The payment of
mnnkes by the pharmacist ts the nurstag bome owner egunof be a discsent,
sinee 4 diseonnt miest go to the entity paying the bill, i.e, the State and Federgl
government. Thug, it ¢an be propedy labelled g Elokheel. In othier Sraies, nd
In the medicare progrom, bowerer, the pharmaeist hills the nursir_m,hnme, which
In torn incorporates the pharmncentical costr as a part of ity kil Eo the Stata
or Federal government. The payment of monies by a pharmacy to 2 nursizg
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home, If Teflected in its books and passed on to the geverrmental sponsor, conid
' g legitimate payment. Thus, conduet which Is 2 crima in one siare, I8 vot a
«rime io another. Only unifoermity 1o progrnms and for mere speeific Gellnitions
of tetms tabn gvaoid (B9 posel Bty of etnfhsion, ,

Feeond, tha aintuts s lupreelss in doecriblng whe Ys Mable. The stntabs e
hibts anyone who “'furnishes ifems or seevices te an individmal Toe whlch ik
ment is or may be made™ under the medienld program. Thoes this Tangusge mnke
Hable ouly these individints or entities who hare £ wrovider eontenct with the
Hnte or dops it inelode individoalz or entities who serre the medicnid puEienis
szt sobmit their bilis through soother Individeat or eotity rather thay direcfly
o the State or Federsl government? Inm Inifed Sigles v. Lipmen, e al. hoth
"be phormacy and the mumsing home had provider agreements with and inde-
weandently billed the State, so this jzsue of interpretation dId not nrise. Assmme,
10werer, that {he phormeer billlngs had gona Ehrowgh the nuzrsing kowe o the
State for payment. If =0, woeld the pharmney and its otwmers be lfable wuder

3880k} {1} (1)} for eferlng and giving 8 Lickback to the principle. owners of

he home: vis & mansgement company? The bmpaet of this eondmet would Te
rpeally detrimental to the mediceaid program, but arguakly is nof ie violaton
i the Inwr. - - .
Finalty, there i5 the Ezsue of whether the mediesid mizdemeanor shogld hi
2lerated to the states of a folony. The answer iz res and na. The misdemaunor,
siupeslng minima? inearceration but substantial fines, plays an fmpartant role

' the world of 2 prosesutor. Om the ether hand, some individeais are. invalved

T nemenpns Domes or pharmarcies or elinies and merit felony ecemvictons doe

© ‘o the size of their impact en the medicaid prozram. In Ehe false Riltlag arera,

e prosecylor can vse 42 TLS C. HA6(0) {2), the misdemeanor proseribing false
statements in the medicall pregram, or 15 G.8.C. 1001, the falony proseriling
false statemenis to any Fedemnl agemey, or Both. In the kiekback arens, we
agve used_mall fraund ns the felony charge, rather fhan 1001, If Conzress deo-
sires to more direetly evable Federal prosecetions of kiskhaek paFments in all
Tederal programs, we soggest a general “snti-Hekbaclk felony statute apph-
mable to all Faders! programs in addiffon to the existing misdemeaner statute, -
' N R ' coxcrgsrox ..

The spectre of Ragrant cormption eannot he more dbsturbing thare when it
:trikes at the heart of our Xation's system of heslth eare. With national health
nsuronce looming as tomorrow's prolabillis, onr frack record in health cara
raud mast he eliminated as taday’s disgrace. I resnioctfully uree that mensires
se inken and resgurces he committed to immedistely remove the pall of decay
‘rom the pregrams which cowid_ and sheuld marantee a menmingfol quality of
tfe for all aur peaple, and a standard for chvilized nations to follore, :

T would ifke o take this epporiunity .to commend fhis commitfon mut pape-
fally Senator Frayk Moss Y have peen somewhat erifionl of Compress. e my
entarks for failing to aoficipate thesa problems gnd for faitlng to nrovide ade-
mate contrels and oversialit, This commitles and the suheommittee wpder
ienator Mosy' direction identifted many of these prollems at their inception,

" “hefr warnings were like a bBencon from a fenely Wghthonge wnening of dnnger.

-L1s too bad we Jid not see this hepeon soomer. The people of our Natisn owe
bz great Americor a debt of gratitude for Hghting the way.

Senator Crurer. Thank yon. May I ask a question? -

Ay, SmawweR. Yes, sir, ! )

Senator Croncir, Our Jast witness sugeested that a gpecinl division
> the Justics Department be set up for this purpoese. He also alluded
‘o the Internal Revenne Service where the enforeement ageney has

developed semething of a-formidable reputntion. People, therefore, -

hesitate to fudgs en their ineome taxes, _

Do you think it wonld be more effective to sst up an enforcement
diviston within HIS1V connected divectly with the medicare and med-
oAk programs as the principal enforcement agency for developing
the-evidence-and preparing the cases that would then be turned over

S
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to the Federal distriet atforneys in their respective jurisdictions? Or -
wonld you agree with our previous witness that it onght to be done 15

-2 part of the Justice Departinent, itself?

Mr, Sxrwxzr. No. 1, there are severn} adiernatives, I think, that
would aecomplish the seme thing, I obviousty nm not lera speaking
for the rdministration regarding their policy. Althongh, as & mem-~
ber of the advisory committes. I know the U.S. aftorneys almost
unanimonsly feel they should be given ths resources and be told, yon
can do ths job rather than putting snothar structure of bureaneracy
inte the system. - : _

T think one ageacy can play a major vole. It has in Chicago. Ta this
situation it Is the Federal Burear of Investigation. As you kmow, thet
agency has been shutting down soms of its surveillanee activities and
it has heen shifting its emphasis to the white-eollar crime ares. They
have proved very eifective, - - S :

'T4sE Force APPROACH Baxr Be Errecrve ) :

I think a task force approach with people from HEW, people from
the State of Illineis, with accounting talent where necessary, cither
internally on'the payroll or externelly, along with prosecuters within
zn offics forming a task foree under the auspices of the T.8. attorney
-who is concerned and given a mandats by both Congress and the ad-
ministration to do something about the problem is probably as effec-
tive ns sy way that tan be used. And I think it keeps the stcncture
and aliows it £0 permit new resources to react to the problem.

\When wa sef; up separate structures, just &s yon were tolking & fesw
‘minntes ago with Prosecutor Fynes, 3 he finds evidence of medicaid

~mills as part of his musing home investigation, he has to give it fo

gomeone alss, : - i

With a task forec appronch addrossing the whole problem of med-
icaid fraud and Federal social progeam frand in o speeialized arca, I
think you ean have a flexibility under the auspices of the XIS, attor-
ney with muidancs from the department on 2 national policy basis to

react to the éJI‘Dh]EJﬂ ond pud whatever resources ave necessary info the

problem and to deal with the problem.

When you set nup separate struetnres, you limit it. The talent is
there. T am convinced, from other Federal agencies or from the ont-
_side, e can hire the talent to perform this funetion.

It is really two functions, Senator Church. The proseeutorinl fune-
tion as a deterrent for the futare, but also if we did net set np enoirgrly
internal audit at the beginning or during the continuation of those
programs, it eertainly is not foo late to set that up now becauss it
aprpears these programs are going to be around for & long time.

Senator Carnerr. Senator Percy, T know you ave under some Hine
constraints, -

- Senatar Prrey. Always we say the Federal Government has to do

-more or the State government has to do more. TWhat is the matter with

our private associaiions in shis country; the American Medical Asso-
ciation, the American Dental Association, the Association of Auditors
and Accountants? Every one of these nursing homes, avery one of

s
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these tusinesses has to somehow hdve an andit; o public scconntant
that comes in, Why can't they catch these things? Why can’t the
profession itself, as being so stained by these revelations, really do
something abont 142 )

Yake the American Bar Association, I think can veally move on
“hese things. There ave ethical practices and standards groups. Can’t
‘hey move to see that doctors and dentists who participate are taken
wit What ean they do, the private sector, that does not taks appro-
wriations and more bureaveracy # They keep condemning Washington
wnd they come avound heve, “IWe have a problam.” ¥TWa hove to have
. bigger bureaucracy, moere investigators, moré Government em-
slovees to stamip this ouk™ ’

¥What can we do in the privata sector?

Alr. Sriwxen. I think the private sector can and dees play & role in
his function where only the State medical system has the ability to
liseipline physicians. The department of registration has a way to
emove their vight to practice in the State.

“BUREAGCRACY . . . ATREADY IN ExiSTENCE"

But very frankly, Senator, T am going to disagree with you, as we
lo eccastonally, becanse when we adopt these programs, tha buresue-
acy 1S already in existence, We decided as Americans through onr
‘lected representatives to raise the quality of eare for all Americans,
We have decided we are going fo do that with' s $1, $2, or $¢ billion
mreateracy, medicare, medicaid—swhatever the ares is,

I think if we are going fo make that kind of commitment, along
rith that, we have to bear the responsibility for setting up the strue-
nres, andit and administrative fonctions for that. Tf you are going
o offer it to the private sector and say, run this program, some paople
ay it should be tried. T am not se sure. Thexe are several progroms
n this health care area whers we shonld experiment with on & test-
oarketing besis in various areas, one part of the country with the
sivate gector involved; another with the Federal (Government to-
aily; another with the combinstion of Federal/State nnd find out
sver & short period of time how they. worl,, which works hest and then
hoose the one that is best for the long run. o : :

The Department of Defense has fiveffs for aircrafis before they

-aake a decision. We certainly do not have that in the health cave fold,

Vo say this is the money that is poing ta ba spent. We are going to
dise the quality of care. _ .
Buot we do not do it, in my opinion, on an intelligent basis. And to
sk the medical profession to bear more than their fair shars of tha
aasait I think. is unfair, : s
nator PErRcY, You think thoy are bearing a fuller share o
oad today than they should bef ~ e o of the
Mr. SErvxER. No, sir, T do net, But their ratio of the load, com-
rared to our load ratic in the avea, doing sontething about the prob-
ot they are carrying the higher percentages than the Federal and
Tefe Governments are. A substantially hisher percentage,
- Lthink it is a matter of everybedy working togather, I would hope,
nd know this was & major issue in the last Presidential campaiga—I

Lol PN

wenthil hopre e administeation and the Congvess woudd werl together

to sel upr o fumction that will have an abilitv—aot anether burcawe- -

raey ; i (Eneg vot have to be o loyre buveaneracy. 7t ean be o coordinat-
g ennieci]. Ib onn worls with the Stades v dealing with this peelilen,
14 has to be eniiied, .

Tt 8 TES. atborners and 50 attoeners gooeral and o numaber of
Stube ayrencies invoived, each deing it 2 Nitle ditferent, we shaelid
start shuving this information; we shoultl slavt Iearning from vl
otlei’s experienees. That is what we ave dotug

Spafor Peeey, T wank to comuend that vou ave the first T8, ar-
torneey we Tave had bedore us for seine 5me Since T hiave heen nlile
o nuestion w18 atlornevs, wo lave ndopted the Speede il Art,
we hive giveny precadents and priovicy eo ceininal actions, The e
{eveed eivil anibs amlt actions just eannab got on the ealendar, e lave

ek to sl s lesl af ity no queestinn abont it

Srexwy Troves Taeontaxt

tub frow the stnrudpeint of retbine prosoeniiong, metiing casos hoind
in this Beld, <o yon feel Heve s mow eneugh, cven thongh it Fus
eaused o probiem. that vou ave able to bring cases fo trial faster aow
Teom fie commizsion of the crinwe vofil ponalty i= impozed ? = the e
vensenabhly shovt? :

Ilv, Swiwxer. ¥ requives ws ta brine flinse cazes to teial 1§ 3= vers
fmporkant in eases iike this, beeanse if yon delay the process, theve is
o deterring elfert, Tk is gone by Bhe time von do i So T think i has
despe that. Tt has ereatéd tremendaes prolslems For the convts, for il
Justies Themartment, J€ as enneed veordeving of peiorities in depare- -
ments and TLE. sitmaevy’ oflices. '

T think it is acemaplishing to some degree what wos inteanded, B T
think veware going o lave to address the praolilom of resonrees, pontets
and oeler parts of the eriminal justive svetem. if Yo g0 aning 1o
handle Hie rest of the preblem fhat existe, There Lias not beon a cons-
mitment of reesmirers to any of these arens of anyv snleinutive, sl
stamilal natnre over Che lask severnt vears, Andd T think the time hae
conp now to address that, i that is the prierity we wank o plaee o
quiclz, swift justice. which. a3 a proseentor, T am all in faver of.

Seapmbenr Prney, Wlat, in voare Judenient. s the main obstasle FPed-
erst] proseenters wist gvereome i ovder to eonvict nmirsing home op-

. erators mend others of medicaid feand 2 What i35 vour single Iaveest

Lzvrier vight now? -

Alr, Srrwen, I is a very complex avea, Tt is not as simple as penple
might think it would be. Ton need fo anaivee veenrds. Review of mor-
ortks can take monkhs. Thousands of docnaeuts and recovds have
been subpened, I have thyee rooms full of recowds subpened from
mnsing homes jnst on one partienlay ease. )

One ez tonle 15 months with half a dozen FRI arends s well as
twe Ivwvers and o grand jury mecting ence a wesl. There is not a
whale bat that can be done to spead up that process,

Tow eannot add 10 lnwrers to it on T particular case and say you
are geiting it done in onky 10 pereent of tha Eioe. Tnt you ean adilress
with wore proseentors aml more resaprees, nore of e problows in

o
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the same tine ; conemrent processing a5 woe wsed to eall it in the data
processing field. Right now T hove things waiting o be worleed upon
beenuse 1 do nat have, I eannat, in gond cohseiance, ks Uiy mors
vosnitieds than T ateendy bave, althouidy I Ly, and puk them nto
this area, Lecouse we nre dealing with one eangressionnl progeain
which is a very key program. But thers are s wumber of BlrOgRInS
which have problems of a similar nature which also have to ba dealk
with, And it is a1l because I think there is no preplanning ; there is
1o management approach to these programs—not all—lut before they

_ are implemented properly, providers, people who benefit from these

p;qgrams recogniizs quickly this is happening and they take advantage
of ik,
Senator Perer. Have you had a chance to go aver the Talmadge

, megtieagm—madimid antifrand bill Senater Church and 1 are COSPreL-
. soring

Mr. SeresTr T have nob yet, Senator. T am sure T will shovtly, and
I wonld be mare than gled to go over that bill and send Fou.

Senatoy Prroy. Suppose we give you, befors you leave, o summary
of that bill and & copy.

Ar. Chairman, if we conld hold spen the record so M. S]{i'ﬂ'ﬂﬁl"s-

comments on that eonld be given to us, T think we will press foreard.
Thé Tanguage is not set in cement now. We will have o clintes to rovise
it

Ixromacarion Smocio Be Smansp

Br. Servxer. I think, Senator, the people who ave in the field and
who have learned from these experiences have an obligntion to share
that with people here in Washington whenever they can, so that we
can have the benefit of the nput or whatover decisions vou malke. It
:s & most diffienlt problem. Thers s not one easy answev to i, I¢ is o
problem that is grewing, I know in Illinois and T am sure in other
parts of the comntey,

I will he more than glad to offer whatever lielp T can.

Senator Prror. 1We have a provision in the hill thot attempts to
clavify the prohibition against the assigmments of medicare and med-
iraid claims to factoring fivms or other thivd parties. Howerer, in the
past, Linspitals or doctors have sought €0 aveid thia Teshibitien by
using a power of attorney. : .

The Talmadge bill would have made clear that this procedure, ton,
iz i{!iscé contrary to law, The particolar provisios, do yon feel is
worded-——

M. Sgixxer. T think the problem of factoring is direetly caused
uy o failnre of quick proerssing by State depretments of publie aid
or welfare of payments. Se therefore, hecause of the cashfiow prob-
letns of haspitals and other organizations, they factor these payrments,
at & disecount, and they will eontimme to do so, continue to dook for
legn] loopholes to allow them to do so until we can find ¢ way to
quickly andit and pay these hospitals directly.

You cannat ask an organization thet is not profit. such 2s 4 hospital
w! ich has serious cashflow problems, to wait several months-—tn some
CASES 8 year or more—ior payment and then expect them to accept it

AT
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Theve is just no budgeting for i; business does not bndget for it, and
there is a eashilow problere. The factors take advantage of the sifup~
tion and recognize they have this advantage. : -

Thete is some evidence they make nrvangements inside the depart:
monts of public aid for expadited servics for cash payments and then
they inflate the bills. It is interesting that when ths HEW reléased .
the names of all the physicians and professionals who received med-
icaid and medicare payment in excess of $100,900, a nwuber of them
in onr State satd, I Dave oniy received $50,000 or $50,000. I iave naver
seen these figures bafore, These are substantially greater than what I
submitted to the factoring company for the forwarding to the State
of Tllingis. .

This eould be very helpful, You have to make it clear, divect pay-
ment is the only scesptable war of payment into the proprams. But
you have to worlg, by the way, Senator, with these organizations in
this legislation. Yo cannot just say, it is going to be this way tedar,
and accept it. You have gof to take advantage of their inpuk and listen
to them, -

Coorrnyrmy Necessant Wenir Mvnicar, Proressios

If we want them to invelve themselves in these problems, we have
zot {o ask for it ncross the board. We eannot ask the medical profes-
gion to help in one particular area and then not eansult with them ab .
Ieast, get whatever nput they want tn give us ont this problem before
we Just say thisis the way it is going to be.

Senator Percy. You montioned some ballporle Rgwres in vour testi-
mony, 0s [ reeall it, going throurh the written text, 52 bilfion in the
Faderal Government in Cook Connty, I beliere, $25 billion in the
Central States Rerion, :

Do you have any estimates in your office as to how much is being
lost to frand in these programs in, say, the State of IHineis o in your
distviet in nerthern Ilinois? Do vou hiave any figures as to what per-
eerntage of frawd we can really try to eliminate, how much we enr
afford to spend to eliminate itd _

AMr. Broexen. b appears to me—these figures, vou appieciate, ave
very diliendl to avvive at—yon have ta judan commnnsense, based nn
goine ratio yorur ilevelap looking at o partienlar sitnation. But T wanld
nat bo surprised to see & Frand fruen in Titineis of closo to 875 to S100
million o year or more in the medicaid program alone, which is a bil-
Hen dollar program. Ten to twenty pereent fraud faetor in that pro-
gram wouald not surprise me at alk '

I think in some of the medicaid, as youn know, it is eoncentrated in -
some of the lew-income areas of our State, and the fraud we ave find-
ing in those programs and those clinies and medienid mills, in that
particolar commuonity, is large. Tt is staggering,

So when you consider and address the probler along these Yines, T
think it conld reach these proportions and fhoss pereentages without
any problem. Tt ddes not anply accass the borrd to avary clinie and
every nursing liome in the State of Ilinois. There are some vory fine,
higdi-quality nuvsing homes who care about giving the quality of care
to our senior citizens, : - :

S
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1 had Inmcly yedtewday with the State president of the IiEnois Sinfe
Medieal Socivry to disenss one of the peoblems we disenssed a0 [vw
minnles 2o, He pemimbal me several veurs oo there was ro sach
enpe #t alk These nising homes s sitlioring Team the repmbation
tleas has been developedd? hx & Few and they ave offering o quality of
eare o senise eitizens in this Nation Hint they novor hatl bafore,

Tlere is no. enil was no alternative. o Hiese programs are neres--

sarin 1 am convineed. g0 affesd the annlity of care, nnfl the ‘“u:p[n TES
will fnstify it it fhey aro vom efli clenthy,

Yery fr‘m%.]“ I oive s lot of sp r.bvctms in the commamity. as T Enow
nn.iu of wou do. This subjort is a prime roncern to the tasparers in

v Stote awd wiv districs, T6 is eme that ¥ met & pomber of guoskions
o Tt is nne thue T pet catbmsiastie response abonk, TE we do ot dem-
ongtrate wo cap Ty Fhose programes with integrity, thay aro net going
to send baclk to TWashineton, penple who approve thm Programs.
hieense they will mnly folerate so much,

T egsonce, thak is the feelinge T et having siven ﬂv@eﬂl Indr wl
srweehes I the basf 2 venrs to r:nmu‘mnm FOnna,

Senator Prmey, T an glad von have pui tn the Tack theve pre seme
pobale and worthy nesing Fnmea, T Jnve heens in mtire & Tow, and T

© oy for Hhe most parvt, the homiea T Luve heen in this :re:'u- have Leent

Lefter than avy previnks buginess T heve erer beene in. T think in this
whele effart, we have driven ont. we have failed & lob of people thae
have Teen in the brsinese, and fhove ave stoadr impeovomentz lnins
awele, There nee same residents, vor wonld not hesitate to say, that Jde
reretve ol sfandinig eave,

T wenijd Hike to ask. thonglt, in the areas of frand, yon mentioned
a vopy hiah figure for pofenfial frand, What %‘peciﬁc tﬁ. pes of frawd
sre the mast Aamant, in vour Judmment, andd what are the diffiendr
crpes Fooadetect as a Toderal proseestor soes ahoul freine to oldain
“tilenee onee frand or some fvpe of elieating in tlids prosram 18 edis-
avered 2

Triate Anras roe Povevrra Ferarn

A Smrvwsn, T think ilie higwest aren of petentin is mrﬂnlﬂr '.n
he area of clinics in e modicaid progeam, T wil) arldress. in
tres of clinies ondd Tabs that de business. what we enll prime areas l‘nl
aedieaitd eave,

These ersanizalions do wmillions of Aellars worfly of husiness. Ther
Anve 1 nnmber of patients that see them every day for one problem
w another, Genevally what they do is—we have seen o practica with
woine of the elinfes—nn individual eomes in with 2 ent on his hand. He
will then sro every station in that clinie—po all the avay svound. al-
mnzt, like a wierry-ge-ronnd, Then. of rourse. the State will be billed
For every visit to every station, even though the patient has no prob-
iems along thase lines.,

This qumht? af care, whoether the phrsteian or the elinic should have

wvdeved i, is most difficult to prove, Philosophy exists that these peo-

"-lIr?.I:EG nob have fhis quality of earve. As Iong as they are in the efinin,
wrmes oo’ we see if they have thosa pﬁ'ohlmnf. alona these hnes and
I"L‘._E them wisit every station? When we see them vigiting every '=t1-
Tior f]‘ll{‘{’. or fnur times & year, ﬂnt ratses questmne

et

BU3
Ll

As von cun nppreciate, thiese people nre net well einented. ‘Th Ly are
not as helpinl as fav as what thejr pmhh.m was or who 1ley needen
to see. They o not make good witnesses for that veason, & is very
havd o ﬂ'ct mside mim'm.rhur] In sodue cnses wi r- Liave had threas
Pregsls have been intimidated about testifying and coapes atenar, '

In olber sttuetions, we e gntien a ]ﬁﬁ af caopuration inshic frmn
renple once they ave confromder] with it They accepl it Imk they uﬂ 7
vt [ 1k, and Ehioy are laoking Tor & way onk I think thaf ie w
is vory fnrpertant we have this gn‘mnam-—tlm Tedrral prosenes o weld
ns Sinte preseice—so they kaow there is some place they can zo fo
Iy theie sonk »

qt’J"tﬂ 'L akes INTFrecET To T‘f'l'!":l'l{' ATE

Tise aren of dantal care iz vore aiffienlf. You have to o 10 nl me-
tuafly examine individnals’ demntal oyl to sre what was dene before.
what worl was done after. and it enils Tor an experk opinion, Analysis
ot speelmens—youn hnve to find the people. If a ynumber or specimen
was sslinitted nider the medienid nmnber. 1eu have biv g et ek
findd that publie aid patient and sax. ¥TWere Yon theve ¥ Tnosmoe of
these aroas of our cormawnie they meve arshnd a lat They are nat
cast to find. It is nok the easiost trpe of investigation to ¢ onelngt, it
is wliy they are &0 time cnncummn' o

"Tiese are all problems we found in addressing the whole medirail
Frand ;uulﬂrm And they make the investizations more Jillleait,

Senater Pevere, Tawand t0 thank yon very e, indeed,

T wont to thank the elminman Tor his courtesy in letfing me on s
I eam pok fo my hoard mecline,

T would Bl o s v this, Illr'l"'“‘f] Tn elunere of administrabinons, »
zrrat denl ol qualiby in cempesition doponsds 1PN ehe aerefily o mw
Tealeral distriet conve judeos and eivenit conrt of appeats jdese=, e
Sypreme Conrt, amek oue (L8, attarnevs, Tam vevy privileged £o have
povtieipnted i this peecess dmtng 8 years of pabilic presence, and as
I Inck at the predaocessorz, in this pfm*mﬁ tliat ronr hinkl, ome 1 ew 0
rivenid envh ol appenls joudse, one s o disteict eomrt jnder, one s
the Goveynor of the Stato: that is o pretiy fFermidable srvay of eut-
sranding men who ave performed in this o,

T know of none whe have peirfornied finer Ehan 30r, Skinnere wha
came ont. of indtustre—the IBM Corp—went into 1_111hhc1rl' r. 8Tk I h s
dovoted himsell to 14

3y, Srrvxze. T miny ha goinge hfmh qﬂmfnr

Sonatoy Prery, T ]n‘:f t“]'t‘imh' want to exR[rSS Ty dee] spprecia-
tinn Tor the way veu and yenr enllonanes Tinve 1]mrnar'hf'd vaur jels
—what von hsvo flene, Yon are the No. 1 TLS, atborney in ghis comutvy
in this particelnr fiekl. pnd in eovtain sther fields as well.

Al Brrwsorn. Thanls mon. very much,

© Semater Prooy. 1 speak hiahly of the work yom have deme, the ded-
teation Ton have had, and I want te associate myself with whatever
vonr futiree plans ave wlenever I can. :

Thank yon,

qmmtm- Crorein Thanlk vor very much, Senator Terey.
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Thd T understand you to say you feel kickbacks should be a felony
under the law?

Mr. Sprswre. Ves sir, T do. I do nct think the exisfing misde-
meanor charges should Lo replaced with felony ehnrges. ¥ think e

. shoubd have an additicnal feleny charge to deal with the most ag-

gravated sitnations. .

Wa need additions] tocls thot demonsirvate to the jndieisry and to
the Ameriean people that we will nob tolerate this type of sonduct,
and wa want it denlt with on a particularized basis,

Afrsrar Maxparony Sextexce

I am also, by the way, in favor—and this will shock, I am sure,
some of iy colleagmes in the jndiciary—of o minimom mandatory
sentence of at least some pature of inearcerstion for the most ap-
gravated siteations. We have done it i the aves of firearms. We are
talliing about deing it in the area of navcotics.

Thera iz no resson why we shonld not have what I consider to be
minismem mandstory sentences—maybe not 25 strong as wo have in
other aress—to get senfences of incarceration in this avea. They sre
deterred by going to jall. Defense counsels who discuss these cases
with me tell wme their elients are concerned about going fo jail. If they

© can get away with it, there is a lot of money to be made. If they go
" ta jarl, the risks are probably not worth taking.

I have been very fortunate in my district, with rare sxzeeption, to
have & judiclary who understands the importanee of o detervent sen-
tenca of incarceration in the white-collsr crime area. T ciffer with
thetn on 2 number of ocessions on the length of the sentence. I think
it is & matter of indication, 85 Prosecutor Hynes montioned, a5 4o the
serfousness of the problem and the affect of the deterrent sentence.

The judiciary i3 somewhat rermeoved in my State becaunse of their
job and what is expected of them. T da not think they have the some
perspective von and T soe down the trenches, se to speak. It is up to
us and the media. who has done an.excellent job in my State also, of

" exposing this problem and bringing it to their atéention.

Benator Currren. Soms of the people you have convieted in nuvsing

" home and pharmacy kickbacke. T nnderstand, controtted about a third

of the nursing homes in Illineds; is that eorreet?

Mr. Smywwzer, Thet is correct, Senator, They had an ownership
position in a number of homes. '

Senator Caurere. Do they also operate in Wisconsin?

Afr. Szrvwer. Yes, they have some interest. althongh their invelve-
ment in Wisconsin i3 not nearly ns great as it is in Ellinols.

Senater Caorerr. Have any of the law enforcement antinrities in
T¥isconsin expressed any interest in prosecuting er investipating the
nursing hees that are located in Wisconsin and krown by this same
gronp you fonnd engaged in Kickbacks and other wrongfol practices
in VHnois?

Al Srrxven I think we have hed o nnmber of discnssions with
}ﬁi Afnlligen, the TLS. attorney from Milwankee, Although T meat liim
prifessionally, ¥ think be Is an excellent TU.S, attorney. And I think
he has recognized we are dealing with the same people. He lins been,

BO7

to some desree, holding back and waiting to ses our resulfs, bécause
thers is no sense in piling on charges if you ave not going Lo have
any additional deterving effvets. — . R

A number of people €t own lomes in Wisconsin recontly pled -
suidty and ave roing to jail with almost $E witlion in fines. So I think -
it hins not renlly been an action more than just waiting until they sce .
how sueeesstul we nve. ) :

T might add, Senator, we shaved the funds with the State of II-
linais, We split $900,000 in fines with the State of illinois on a 50-30
binsis because they ave our partners in the medicaid program.,

Senator Croreir, You also mention it your testimony that you wore
able to seeure ownership by slopping liens on these mursing homes
Can you explain that a little move fully? : '

Torrerrore oF Eomiry [XTERESTS

Ay, Smivwen, We decided that it was important not only to pros-
coute them under misdemeanor statutes bnb to make sure these in-
dividuals wers no longer involved in the health care fields. This is

-sometimes difficelt because of adininistrative veculations and legal

technicalities, so wo used n coneept Imown as RICO. To a lawyer it is
title 18, Inited States Code, section 1961 It allows for the forfeilnre
to the Federal Government of equity wferests in organizations that
ars nged to commit Fedeval crimes, :

If vou sre an organization and you use that organizntion to com-
mit iveo o more Federal crimoes, such as meil frawd vinfations. o
ean forfeit to the Federsl Government after & jmry trial the cquity
interest in the homae, : .

And we received permission from the department te go nhead on
this approneh and did so fle these charges.

- Obvionsly when we filed liens on the titles of the properties, they
could noi sell the homes, T think this was one of the reasons we were
able to abtain the substantial fines ns well as the sentences of fnear-
ceration. And we recsived this in eases where we were nof able to -
prove any defrauding of State or Federal {uvernment oiher than
their right to have the programs run honestly.

I think this is a vevy effective deterrent. e have need that statute
in other casss involving medieaid mills and clinies. Thoee cases are
peiding. |

1 think ¥ will skip any further comment on them. o

Senator Cremen, How doe Fou determing the amomnt of the lHen if

-there has been no actual Inss to fhe Government?

Mr. Sexevenr. The stafnte requires if you commit the violation,
you forfeit yoar entire inferest, or any portion thereoi that the
jury decides should be forfeited. Sn the jury desides what is to be
Forfoited. If the home is worth $3 millien net worth or equity in the
heme, the jury conld decide anywhere from $160,000 or §3 million of
that sliould be forfeited to the Government. If they forfeit the entire
home, we would then sell it to qualified people on the highest basis.
That money would go into the Federal freasury. Ae you can under-
stand, it is & very strong penalty and one, T thinl, that causes eren
{f:ha m:[alt, greedy nursing home operator to hesitate before he goes

orward. : .

T
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Prosceutions. by the way, Senator, can have a deterving effect. TWe
nink wo lave stopped. prebiv smnch, the kickbacks lhetween phae-
nactes and nursing homes n Iiinois as a reslt of our proseeutions,
ail sentenees, aml fines. At least {hat is the worid e nre getting back

fvom the phavmechsts wha do nsiness in o Siate.

Smmator Caervers. Oar Subeommiltes on Long-Term Coare linsg in-
estigated nursing home Feand and investigated the wmedicnld mills—
waldais s vou leve neafioned i connection with e,

Tt naq woll Beowe eagchl niexk o ook infa the e of Rospitabsa
Tt s vour opindon. based on vour expericnce, eoneerniing Hre 1083
Alities of modteaid und pwdicare framd within the hospitels? IF vou
let feel that is soing as, who is veaping the beaclits? ’

Frow Arrpesnoxs oF ITosmiman Fracn

My, Srawwes, T hues not reesived aileemtiong of Trand within Tos-

itals on the modiepre 1eneran with any degees of Tregnenay. I do
wt fmovs whedher fliat iz herruse thern ave no problews o hennnge
seople have not thoughit about it and have not felt comferiable going
arward with it o -

T have a number of peaple t6lT we that wlen they leave the hespitat

Loy notiee on theiv hespital bill the wmedieatfon that bas bren given,

" nd tests appear on thelr hospital hill that they do not believe they

veeived. ‘This, of course, is hilling £n private horpital programs ns
reil'as medieare, Tut Y om not so sure Khat woulild be any geeat buliea-
ar, : : :

T dn think. thoueh, Tecansa of the amramk of money that is spent in
. : ]

- lioze proguoas sand Teeanze of the problorns vee find in the ather nvens,

hat ik i3 an area that of least should be veviewed on kind of & pin-
mint basiz, in an area we thinkthese problems may exist, to find out
£ thew do exist,

I would he interesied to ses a ewrrent inventory of droups, plos
vhat was reerived dmving the month, pins what was disbarsed and
iillecd 6 the Sinte anrd Fedeval progrmms as woll as health imsieaaeo
wgenetes. T6 miplt Te vory interesting, VWe mishé he able to do that
vith a compuier with some degree nf ease, TE they bave a Iof mor
Trmges being Billed than they purchased, fhat weould he o gend indi-
abar. ]

I do oot think. in my State, that 14 iz as great & problom as it is
n ather States. Thoepitals are tnder tremendons presseres. They are
mnerelly guite professional. Ther are expovicacerd. Thay have heen
n hosiness o dong Bine, Ther generally oive a hioh quality of eave, T
wpe 3t i ek roaing fo be nearly the problem we fonnd in the new
won of mediesid. Pat wo ennnet aford to assume that, e hate to
hoelz 3T ont, T #liink fhat wonld To & geod investmont of resouirees.

Senpter Crrnete. This is my last qmestion. Yo sivessed azain and
min i vy feskimony thab there is 2 lack of adeguate plaunine, a
ack of controls. proper management. and suflicient anditing. That
.nrgf_;:t ba wnderstnndable i we were talking-ahont programs that had

&

st.a decade old. We have been doing this for 10 years now.

¢!
-

T

eony established, but we are talking abont programs that ave ot

800

We are talking about disclosures of the grossness of migmonage-
ment, ond nlse outlining fraud, eximinal embezzlement, and all the
vest of the public funds on 2 vast seale, Yot we still have the same
deflsiencies.

Evidently no action is being faken hy the 1lealth, Edneation, aml
Welfore Depovtment to improve the sdiministmative procedures awd
to tighten down on the controle, despite yonr cfforts and despite the
ciloris of this committen,

Would you think that js a faiv indgment? -

Mr. 8w xEr To nnswor that—I do not dnek gnestiens—T think

you ave right. The programs have grown substantially over the lnst
several Fours, They have been aromned for a long time.
" T do helieve thern has heen o failove of the ITHEW abministralion tn
yeeagmize the sertousness af the prablom. Thers is na renson T shnlil
have Lind but one sndicor or five auditors for the whole Midaesiern
yemion of FIY. Thry are rescling neww. T admit & i3 Jate—several
Luinnehes of Governnent reagtod late,

Yeonw commitiee s Senstor Mass, to hear him ceedit me—he is
the eme that started this avens way back when I was first practiving
Iaw. I wanld have oen glad to carry his briefense then. ITe hax dese
mate to demonsteate these problems than abmost any American i the
puldic seator,

ey Tho ¥or Arvrean ro Fastix™

Yot the Cousress and the administeation—tle adiminidmtors of
the prageam did nek appear to listen. T am bopeful they will lisfen
now. Thers ia ne question they hove Leon inadequate in their AN EN

I suppose I have boen Madequate in not adidressiyr tho prolifem
sooner, I accept respansibility for thaf as welL Buk the programs have
grown sabstantially and the velume 15 growlyg asa number of pro-
viders enfer the ares. : .

“T¥hat happened was, it grew; previders in there stavted passing the
word that this was the wav to get rieh qnick, and more providers
started joining the ngenay.

T think if you will lealk nt the number of providers that ave authar-
ized todny a8 compared to what was authorized 5 years ago, you will
soe o substaniinl namhov of inerensed providers available, and theve
are more peoplo receiving aid as the provider organizations take form,

T wonldl just like to make one final comment, sir, if T might, in ob-
servation. ¥ hope wheover telws Senator oss’s place—~T am delighted
to soo ho 38 ehairman of 1he subeommittee and spenk time here faday.

T will tell you what concerns me mast, What concerns me st 13
flint the people wha sheuld Lo reeciving these henefits omd are en-
titled to these henefits—wha we can afford o give quality cave tn—
not anly are net receiving them bk they are =eeing progruas rim-
ning away, a Inele of integrity whieh fhey veenanize. and it destrovs
their fiber, It gives them a totally false hupression abnut the way the
intesrity of our Government and onr private enterprize shonld Tun.

They look at these crganizations. They know the bills are being
submitted falsely. They kmow they shonld have this care; they know
they ara put in stations they should not be going to. They veeognize

—,
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something is going wrong and somebhody is getting rich on them. They
slart saying to themsclves: “Well, that must be tho way it is, These
ave professionals; these arve rospected people. That is the way I
shanid conduct myself, That is the standard in my commmity and
my Nation,” That is going to destroy the fiber of our entire com-
ity if we allow that to continue.

That, in nty opinion, is the real tragedy. Thot is the reason, move
than any other, that we cannot spend enough Hme and care encugh
£o do sumething abonk this problem, _

Spnator Cuener. I can assure you the good work that was first
initiated and carried on for so long by Senator Moss will continue to
be earried on by this commitiee as long as it exists—as long as I am
chairman-—and I hope to taks np where Senater Moss leaves off. I
4T sorry we cannct have him with ws again in the next session of
Congress. '

A, Swin¥er That is good news. Your reputation preecdes you,
and T am sure yoi will do an outstanding job. ;

Senator Crromerz, Thank you very much. Thenk you for pour testi-
mony. We appreciate ik :

[Whereapon, at 12:20 pom., the commiftes adjourned. ]
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